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WARRANTIES AND CONDITIONS IN SALES. 


Much of the confusion which has arisen in the discussion of the 
subject of warranties is due to two causes: first, to the failure to 
accurately distinguish between the legal conceptions of warranty, 
condition precedent, condition subsequent, and breach of con- 
tract ; second, to the failure to distinguish between such legal 
conceptions and the evidence necessary to prove their existence 
in given cases. 

The manner in which these conceptions are likely to arise in 
connection with a contract of sale may be best shown by an ex- 
ample. A.in Philadelphia contracts to sell and deliver to B. in 
New York one thousand tons of coal of a given description and 
warrants that it shall be free from slate or other impurities. In- 
stead of sending the coal agreed upon A. sends coal of a different 
description, which B. refuses to receive. If A. attempts to sue 
B. for the price of the coal he will be met by the objection that 
the delivery of the coal described in the contract was a condition 
precedent to the liability of B. and thatit has not been performed. 
If B. sues A., however, it will not be for failure to perform 
a condition precedent, but simply for breach of his contract. 

Suppose now that A. had sent coal of the description agreed 
upon, but it had proved not free from slate and impurities. Upon 
the facts assumed B. would have no right either to refuse to re- 
ceive or after receiving to return the coal. His only remedies 
would be either an action on the warranty for damages or, what in 
principle amounts to the same thing, recoupment in an action 
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against him for the price. If, however, instead of a simple war- 
ranty there had been an express or implied agreement that the 
coal might be rejected or returned if not found free from im- 
purities, then there would have been in the first case a condition 
precedent and in the second a condition subsequent and these 
conditions, and not the warranty, would have given the right to re- 
ject or return the coal. 

It is evident from this example that the same thing may be at 
once a non-fulfillment of a-condition precedent or a breach of 
the contract according to the point of view from which it is looked 
at. Also that the same thing may be either a condition precedent, 
a condition subsequent, or a warranty, or may be all three at once, 
so as to give the buyer an option either to reject or return the 
goods or to retain the goods and sue upon the warranty. But 
this does not make it any the less important to distinguish care- 
fully the legal conceptions, for in each case as it arises the ques- 
tion will besingle. Thus, if the buyeris attempting to return the 
goods after the title has passed, it is immaterial whether there 
was any warranty or condition precedent, except possibly from 
an evidentiary point of view; the question is whether there was 
a condition subsequent. In the same way, if he is seeking to re- 
ject the goods before the title has passed, it is immaterial whether 
there was any warranty or condition subsequent, or if he is 
suing on the warranty, whether there were any conditions at all.t 

The essentia! nature of a warranty is deducible from the 
foregoing discussion. In the first place it is a contract and the 
remedies are those appropriate to contracts, viz. ; an action for 
its breach or recoupment. It is so far connected with the con- 
tract of sale that it has.the same consideration, and comes into 
existence only when the contract of sale iscomplete. It is so far 
independent of the contract of sale that a breach of the warranty 
does not imply any breach of the contract of sale, and that an 
action upon the warranty may be maintained without reference to 
the contract of sale, except as showing the consideration for, and 
the extent of, the warranty. In a certain sense a breach of the 
contract of sale implies a breach of the warranty, as the larger 


* See Bovill, C. J., in Heilbutt v. Hick- 
son, 7 L, R. O. P. 488, 449. 
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includes the less. Strictly, however, this is not true, for the 
warranty assumes that the sale is to be completed. A. warrants 
that the coal so furnished shall be free from impurities. It is 
only when the coal is furnished that any question of warranty 
arises. How far the existence of a warranty may be a reason 
for implying a condition precedent or subsequent will be dis- 
cussed later. It is desirable first to see how the authorities stand 
upon the points which have been discussed. 

The distinction between a breach of warranty and a breach of 
the principal contract has been often taken, but the nature of the 
distinction has not always been clearly perceived. 

The law is thus stated by Blackburn, J., in Bowes v. 
Shand :' — 


“I think * * * that it is an utter fallacy, when an article is 
described, to say that it is anything but a warranty or a condition prece- 
dent that it should be an article of that kind, and that another article 
might be substituted for it. As Lord Abinger? said, if you contract to 
sell peas, you cannot oblige a party to take beans. If the description of 
the article tendered is different in any respect it is not the article bargained 
for, and the other party is not boundto takeit. * * * But the par- 
ties have chosen for reasons best known to themselves, to say: We bargain 
to take rice, shipped in this particular region, at that particular time, on 
board that particular ship, and before the defendants can be compelled 
to take anything in fulfillment of that contract it must be shown not 
merely that it is equally good but that it is the same article that they 
have bargained for — otherwise they are not bound to take it.’’ 


Whether Lord Blackburn means to use the terms warranty and 
condition precedent as synonymous, or to say that conformity 
to the description may be treated as one or the other, according 
to the way in which the case arises, is not clear. The former 
treatment evidently would be unsound. If the latter was 
intended, it suggests the difficult question as to the legal effect 
of the buyer taking goods not answering the description of the 
contract. Does he take them under the old contract or under a 
new implied contract? Must he pay the original contract price, 


1 2 App. Cas. 455, 480. 2 Chanter v. Hopkins, 4 M. & W. 399, 
404. 
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or the value of the goods? Does the taking of the goods sent 
waive any rights to the goods contracted for but not sent? Is 
that which was a condition precedent or a breach of contract also a 
warranty, so that it may be sued upon after such acceptance? 
These are difficult questions which, however, it is not proposed 
to discuss in this place. 

Upon the last question alone the language of Depue, J., in 
Wolcott v. Mount,’ may be cited as clearly pointing out the dis- 
tinction between warranty and conditions. ‘ But in a number 
of instances it has been held that statements descriptive of the 
subject-matter, if intended as a substantive part of the contract, 
will be regarded in the first instance as conditions, on the failure 
of which the other party may repudiate in toto, by a refusal to 
accept, or a return of the article, if that be practicable, or if 
part of the consideration has been received, and rescission there- 
for has become impossible, such representations change their 
character as conditions and become warranties, for the breach of 
which an action will lie to recover damages.’’ * 

Strictly the conditions do not become warranties, but, the sale 
having become consummated, the same facts which before con- 
stituted conditions precedent now constitute warranties. 

It is to be observed further, in distinguishing warranty from 
condition precedent and breach of contract, that the latter con- 
ceptions only apply to executory sales, while the former, as also 
that of condition subsequent, applies only to sales originally exe- 
cuted, or which have become consummated, and never has any 
application to executory contracts of sale.’ 

While the English cases tend to support the views which 
have been above set forth, there are two lines of cases in 
this country which demand attention as having an opposite ten- 
dency, at least in appearance. 


In some cases, it is said, that goods may be returned for 
breach of warranty.‘ 


Although the weight of authority seems to be against this 


136 N. J. L. 262, 265. 

2 Behn v. Burness, 3 B. & S. 751, 755. 
See, also, White v. Miller, 71 N. Y. 118, 
129, 


8 Osborn v. Gantz, 60 N. Y. 540. 

4 Bryant v. Isburgh, 18 Gray, 607; 
Rogers v. Hanson & Co., 35 Ia. 283; 
Marston v. Knight, 29 Me. 341. 
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rule,’ yet the rule itself may be so stated as not necessarily to be 
inconsistent with the distinctions above drawn. Thus the rule 
may be stated that in all warranties in sales of chattels a condition 
subsequent is to be implied, so that when the warranty is broken the 
facts have also occurred which constitute a breach of a condition 
subsequent. This distinction is clearly drawn by Shaw, C. J., 
in Dorr v. Fisher.? ‘* Buta warranty is a separate, independent, 
collateral stipulation, on the part of the vendor, with the vendee 
for which the sale is the consideration for the existence or truth 
of some fact, relating to the thing sold. It is not strictly a con- 
dition, for it neither suspends nor defeats the completion of the 
sale, the vesting of the thing sold in the vendee, nor the right to 
the purchase-money in the vendor. * * * But to avoid 


_ eireuity of action a warranty may be treated as a condition subse- 


quent at the election of the vendee.”” * * * 


The reason given does not seem to be sufficient. If it was the 
intention of the parties that there should be nothing more than 
a warranty the vendee may have his full rights given him either 
in an action on the warranty, or by way of recoupment in a suit 
against him for the price. In neither case is there any circuity 
of action. Even if it be assumed that there must be separate 
actions, one for the price and one upon the warranty, it is clear 
that the measure of damages in the two cases will be entirely 
different, and it is only when there are cross actions in which the 
measure of damages must necessarily be the same, that the court 
may refuse to hear either for the sake of avoiding circuity of 
action. 

In Marston v. Knight,’ the decision is rested upon general 
grounds of justice, the action on the warranty being regarded as 
an insufficient remedy. It can hardly be said that this would 
be true in all cases, however. Where it is true, that fact is 
strong evidence that the parties intended something more than a 
warranty, viz.: a condition subsequent. The sound rule would 
seem to be that the fact of warranty is simply one fact, to be 
taken into consideration in each case, in determining whether a 


1 See Benjamin on Sales, sect. 888, ¢ 
seq. 


2 1 Cush. 271, 273-4. 
3 Supra. 
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condition subsequent is to be applied according to principles 
to be stated hereafter. 

The second line of cases referred to is that which holds 
that words of description import a warranty that the goods 
shall be as described.’ The effect of this line of decisions 
is not, however, to negative anything that has been said above, 
but only to hold that in certain cases the vendee may have an 
option to reject the goods for breach of condition precedent, or 
to take the goods waiving the condition, and sue upon an implied 
warranty. This is evidently a question of construction not 
touching the nature either of the condition or of the warranty. 

Having thus pointed out the legal nature of the conceptions 
involved, we come now to a question’ of an entirely different 
nature, viz.: when are those conceptions to be held to exist in 
fact, so as to affect or determine the rights and obligations of 
parties to sales? 

In general, it may be said, that those conceptions must exist 
either upon principles of contract or by virtue of some absolute 
rule of law attaching them to certain conditions of fact as a 
matter of justice or public policy. There can be no doubt that 
in the great majority of cases the existence of the legal concep- 
tions which have been examined, is considered to depend upon 
contractual principles. Warranties and conditions are considered 
to exist or not to exist according as they have or have not been 
embodied in legal contemplation, in the contract of the parties. 

In so far as this is true, it is evident there must be the same 
consensus of the parties in the case of warranties and conditions 
as is necessary in the formation of other contracts. In the case 
of express warranties and conditions, it must be shown that such 
consensus actually existed. In the case of implied warranties and 
conditions it must be shown that it existed in legal contemplation. 
The difficult question is to determine when such consensus 
may be held to have existed in legal contemplation, though non- 
existent in fact, and it must be admitted that no clear rule has 
been laid down. From the nature of the case it is only possible 
to arrive at a test principle by which each case may be tried as 


1 Benj. on Sales, 3 600, n. (p). 
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it arises. By what rule shall it be determined, whether a war- 
ranty or condition, is to be implied in a given case. It is 
believed that the following will be found a correct statement of 
such a rule, viz. : — 

A warranty or condition (either precedent or subsequent) is 
to be implied whenever the acts of the seller, considered in 
relation to the subject-matter, are such that the buyer would be 
justified as a reasonable man in believing that a warranty or con- 
dition was intended. 

The soundness of this rule will be best determined by 
seeing to what extent it furnishes an explanation for the more 
specific rules which have been established by authority. If the 
tule is sound it is evident that the question of warranty, or no 
warranty, condition or no condition, and the extent of each, 
supposing them to exist, must be determined by a full considera- 
tion of the facts of each case. For convenience, the facts which 
it is generally necessary to consider may be divided into classes 
as follows: — 

1. Those which define the position of the seller, including 
statements made and acts done by him. 

2. Those which define the position of the buyer. 

3. The nature and position of the goods. 

4. The nature of the alleged defect. 

Under the first class, besides the statements and acts done by 
the seller, will fall such facts as; — whether the seller is in 
possession of the goods or not — whether he holds some special 
relation to the goods, e.g., a pawnbroker, whether he is a simple 
merchant or a manufacturer — whether he is one who purports 
to have some special knowledge of the goods, e.g., a druggist, — 
whether he undertakes to choose an article for the buyer’s use 
for a special purpose. 

Under the second class the facts to consider are, generally, 
whether the buyer is present to inspect the goods, whether he is 
in such a position as to indicate to the buyer that he wants the 
goods for a special purpose, or expressly states that he so wants 
them and indicates that he relies upon the seller’s judgment to 
select him a suitable article. 

In the third class came the questions, whether the goods are 
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specified and of such a nature as to be capable of inspection ~ 
whether they are of such a nature as to be naturally used only for 
some specific purpose — whether they are of such a nature that 
any defect in them is likely to produce serious consequences, 

Under the fourth heading the general question is, whether the 
defect is patent or latent, viz.: whether it is discoverable by 
an inspection on the part of the buyer. 

An examination of the facts thus enumerated leads to the con- 
clusion that they are respectively material to the inquiry for one 
of three reasons, either (a) as tending to show that the seller 
knew or had the opportunity of knowing the defect in question, 
or (5) that the buyer knew or had the opportunity of knowing 
such defect, or (c) that the article was such as to call for great 
diligence in inspection on the part of the seller, owing to the use 
to which it was likely to be put, and the consequences likely to 
flow from such use. But these facts are themselves material, 
simply as tending to show whether the buyer, as a reasonable 
man, had the right to believe that the seller intended to warrant 
or to assent to a condition to the sale. 

Turning now to the decided cases, let us see how far they bear 
out the conclusion thus reached. 

In the case of warranties or conditions, resting exclusively 
upon statements of the seller (which are sometimes called im- 
plied, but oftener express warranties ), the rule is generally stated 
to be that they exist only when it appears that the seller so in- 
tended and that the buyer relied upon such intention. It is clear, 
however, that it is not the secret but the apparent intention of 
the seller which is meant, and this brings the rule into accord 
with the principles stated.!. In Crenshaw v. Slye,? Irving, J., 
states the rule: ‘* The rule of law is that any affirmation of the 
quality of the article made at the time of the sale, intended as an 
assurance of the fact stated, and relied on and acted on by the 
purchaser, will constitute an express warranty.’’* The ground 
of these cases evidently is that the buyer has a right to consider 
such an assurance as an agreement to take back the goods, or 
to pay damages if the assurance turns out untrue. 


1 Stroud v. Pierce, 6 Allen, 413, 3 Waterbury v. Russell, 8 Baxt. 159; 
2 52 Md. 140, 146, Warren v. Phil. Coal-Co., 83 Pa. St. 487. « 
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The rule isalso established in this country that a seller of chattels 
in possession presumably warrants the title. The ground of this 
rule is stated in Boston & Albany R. R. v. Richardson.’ ‘* The 
possession and offer to sell a chattel is held equivalent to an affirma- 
tion that the seller has title to it. This is founded upon the reason 
that men naturally understand that a seller who offers a chattel 
for sale owns it.’’? But there is no such warranty where the 
seller is not in possession.* Nor is there where the seller’s pos- 
session is of such a nature as to indicate that he may not have 
the title.‘ In England mere possession is not considered enough 
to import such a warranty. But a sale in open shop was held 
to imply a warranty.® So there is none in judicial sales.° Nor 
where the buyer has knowledge or means of knowledge of the 
defect.’ 

It is evident that the principle running through these cases is 
that which has been stated, viz.: that a warranty or condition 
exists whenever the buyer has a right to suppose such warranty 
or condition intended ; it being further held that possession and 
an offer to sell presumptively amount to an affirmation of title, 
and that such affirmation gives the seller a right to infer a warranty 
or condition. 

The distinction has been frequently pointed out between a 
sale by a merchant and a sale by a manufacturer, and it has been 
held that warranties will often be implied in the latter case where 
they would not in the former. The true ground of this distine- 
tion is stated in Hoe v. Sanborn.’ ‘* Another exception to the 
general rule * * ® is, that a manufacturer, who sells goods 
of his own manufacture, impliedly warrants that they are free 
from any latent defect growing out of the process of manufac- 
ture. Is it not reasonable to suppose that he who made a thing 
which has a defect arising solely from the manner in which it is 


1135 Mass. 473, 474. broker. Morley v. Attenborough, 3 Ex. 
? Shattuck v. Green, 104 Mass. 42; 500. 

Thurston v. Spratt, 52 Me. 202. * The Monte Allegre, 9 Wheat. 616, 
5 Scranton v. Clark, 89 N. Y. 220. 644, 
4 Hoe v. Sanborn, 21 N. Y. 552, 556. 7 Page v. Cowasjee Edulgee, 1 L. R. 


5 Eichholz v. Baunister, 17 C. B.(x.s.) P. ©. 127, 144; In re Gloag Miller's 
708. Contra in case of a sale bya pawn- Contract, 23 Ch. D. 320. 
8 21N. Y. 552, 561-2, 566. 
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made, is cognizant of that defect. * |* * where one sells an 
article of his own manufacture, which has a defect produced by 
the manufacturing process itself, the seller must be presumed to 
have had knowledge of such defect, and must be holden, there- 
fore * * * to indemnify him [the buyer] against it.”’ 

So, also, in Kellogg Bridge Co. v. Hamilton,’ the court says: 
‘* But when the seller is the maker or manufacturer of the thing 
sold, the fair presumption is that he understood the process of 
its manufacture, and was cognizant of any latent defect caused 
by such process, and against which reasonable diligence might 
have guarded.”’ 

In Donce v. Dow,? the court say: ‘* The plaintiff was nota 
manufacturer, but a dealer in pig metals, and was not presumed 
to know the precise quality of every lot of pigs bought and sold 
by him, bearing that brand, and hence cannot be held to have 
warranted that the pigs in question were of any certain quality.’ 
These cases, it is clear, push the doctrine of warranty to precisely 
the point required by the rule which has been stated. Since it is 
clear that the buyer may fairly presume an intent to warrant 
against such defects and such only as the seller either did in fact 
know of or by reasonable diligence would have ascertained. It 
is upon the same principle that one, having a special knowledge 
of the thing sold obtained in some other way than by the manu- 
facture, which knowledge is not open to the buyer, will be held 
bound by a warranty.’ 

The serious consequences likely to flow from the use of inferior 
drugs is an additional reason for readily implying a warranty in 
such a case as that last cited. The buyer might in such a case 
well suppose that the seller would use the very utmost care and 
diligence to discover any possible defects, and that he meant to 
affirm by the sale that there were no defects discoverable by such 
diligence, and hence to warrant against them. This seems to be 
the true ground for holding the seller of provisions for consuntp- 
tion to a stricter warranty than is held to exist in other cases.‘ 
But the principle upon which the warranty is held to exist in 


2110 U. S. 108, 116. 4 Ward v. Hobbs, 2 Q. B. D. 881; 
264 N. Y. 411, 415. Beer v. Walker, 46 L. J. C. P. 677; Burch 
5 Jones v. George, 56 Tex. 149 (drug- vv. Spencer, 15 Hun, 504; Rocchi »._ 
gist). Schwabacker, 83 La. An. 1864. 
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this Jast case is precisely the same asin other cases. The war- 
ranty is not an absolute one, but is that the seller knows of no 
defects and that there are none which could, by the greatest care 
on the part of the seller, have been discovered. 

Naturally the questions of implied warranty of merchantableness 
and of fitness for a specific purpose should be next discussed, but 
it will be more convenient to note first one other rule of very gen- 


. eral application which finds its adequate explanation in the prin- 


ciple which has been stated. This rule is that if the buyer either 
does make, or has the opportunity to make, an effectual inspec- 
tion of the goods no warranty is to be implied. In such case the 
buyer has no right to presume that the seller intends to war- 
rant the goods. The presumption is that, the buyer is to rest 
upon his own judgment.’ 

The reason of the rule shows its limitation. It does not 
touch such defects as could not be discovered by a reasonable ex- 
amination, but which are or ought to be known to the seller by 
virtue of his dealings with the goods. If the seller stands in no 
position toward the goods which gives him an opportunity for 
knowledge not open to the buyer, the rule is without exception 
that there is no warranty in such case ; and this whether the al- 
leged defect is latent or patent.? 

But where the seller has means of knowledge not open to the 
buyer there will be a warranty implied against all such defects 
as were or ought to have been discovered through such means 
of knowledge.? This was a sale by a manufacturer and it was 
held the warranty extended to defects which should have been 
discovered in the process of manufacture. 

Finally we come to the rules asto implied warranty of mer- 
chantableness and of fitness for a specific purpose. These are 
really branches of a single rule being dependent upon a single 
principle, viz.: where a person sells an article either for resale 
or for use in any other specified manner under such circum- 
stances that the buyer is justified in supposing that the seller 
will choose the article for him for such use, there is an implied 
warranty that there are no defects which the seller, by any rea- 
! Parkinson v. Lee, 2 East, 314; Chan- 2 Jones v. Just, 3 L.R.Q. B.197; Ben- 


ter v. Hopkins, 4 M. & W. 3899. jamin on Sales, sect. 611. 
8 Hoe v. Sanborn, 21 N. Y. 552. 
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sonable diligence in the course of his dealings with the article, 
either through himself or his agents, could have discovered which 
render the article unfit for such use. This is as far as the war- 
ranty can be extended, according to the rule which has been laid 
down. This was accordingly held to be. the extent of the rule 
in Hoe v. Sanborn,’ Bragg v. Morrill,? and Kellogg Bridge Co. 
v. Hamilton.’ See, also, Readhead v. Midland Ry. Co.* 

Some cases, on the other hand, have held that the warranty of 
fitness for a specific purpose extends even to latent defects which 
could not have been discovered by the seller (supposing him to 
have been the manufacturer ) in the process of manufacture.® 

It is difficult to conceive how the buyer could be justified in 
supposing that the seller intended te assume such an absolute 
liability. The utmost reasonable limit of the supposition would 
seem to be an intent to warrant against all defects which might 
in any reasonable manner have been discovered. It would seem 
better law to hold that if the buyer desires a warranty beyond this 
limit he should be compelled to insist upon an express warranty. 

In accord with the principle which has been stated it is well 
settled that there will be no implied warranty, in a purchase of 
an article known by the seller to be for a specific purpose, where 
the buyer simply orders a known, defined article, or in any way 
indicates an intention to rely upon his own judgment and not 
upon that of the seller.® 

It will be seen from the foregoing examination that all the 
rules cited except one, find their natural explanation in the prin- 
ciple stated and upon that one the authorities are divided. No 
attempt has been made to fully collect the authorities, as most of 
the propositions cited are well settled. The opinion of Seldon, 
J., in Hoe v. Sanborn’ is an excellent example of powerful and 
logical legal reasoning upon this subject. Many cases will be 
found cited in Biddle on Warranty in the Sale of Chattels, Ben- 
jamin on Sales, and ina note to Reynolds v. Palmer.® 
Boston. M. Barnes. 


1 Supra. ® Chanter». Hopkins, 4 M. & W. 399; 
2 49 Vt. 45. Port Carbon Iron Co. v. Groves, 68 Pa 
#110 U.S. 108 semble. St. 51, 149. 

«4 L.R.Q. B. 879. 7 21 N, Y. 652. 


5 Randall v. Newson, 2 Q. B. D. 102; 8 21 Federal Reporter, 433, 439. 
Rodgers v. Niles, 11 Ohio St. 48. 
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SHOULD TRIAL BY JURY IN CIVIL CASES BE 
ABOLISHED? 


Trial by jury is not the prevailing method for determining 
questions of fact in civil cases amongst the enlightened nations 
of the world. It may not be wide of the mark to affirm that it 
is the exceptional method. It exists mainly in Great Britain 
and countries under its dominion, and in the United States. It 
has never been adopted by any of the continental nations -of 
Europe; and yet these peoples have attained to a high stage of 
civilization ; they are engaged in the manifold industries of the 
age, agricultural, mechanical and commercial; the controversies 
in their courts for settlement are as various and complicated, as 
apt to arouse passion and excite prejudice, and demand as fully 
an acquaintance with the practical affairs of life, as in countries 
where jury trial is the established method. They have found no 
need for the jury system, although they have seen it in operation 
for centuries in the neighboring states of Great Britain, and for 
more than a century in the American States. 

It is thus demonstrated that jury trial is not, in the nature of 
things, essential to the determination of questions of fact; and 
persuasive evidence is furnished that it is not the best method; 
else, we must believe, it would have found introduction into the 
judicial system of these nations. 

If a necessity with the English-speaking countries, or even the 
best method, it must be because of some peculiarities of their 
civilization. 

It is, indeed, a singular feature of the civilization of a people, 
which requires a tribunal for the determination of facts in judicial 
controversies composed of: men ignorant of the law as a science, 
inexperienced in the matter of ‘weighing testimony, and unskilled 
in the application of the law to the facts. | 

The fact is, upon which we shall comment more fully further 
on, the jury system, both in England and the United States, is 
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but one of two methods for the determination of facts in the trial 
of civil cases. It has never been the exclusive method in the 
history of the jurisprudence of either country; certainly not 
since the establishment of the court of chancery. 

Not only is it not the exclusive method, but, existing as one 
of two methods, there is a radical difference as respects the exer- 
cise of the most important of its functions, amongst these dif- 
ferent countries and States which retainit. In England and in the 
Federal judiciary of this country, and also in some of the States 
of the American Union, it can not be said to be, strictly speak- 
ing, trial by jury; but it isa trial of the facts by court and jury; 
or, more properly, by the jury, with the assistance and under 
the guidance of the court; while in many of the American 
States it is strictly and exclusively a trial by jury, with no power 
in the court to make any comment upon the evidence. 

Nevertheless, in both countries it seems to be cherished with 
stronger affection, and retained with greater tenacity, differ as 
they may as to its functions, than any other feature of their 
judicial system. It has never ceased to be a part of the judicial 
machinery of both countries ; and in every one of the American 
States it is protected from destructive legislation by constitu- 
tional provisions. 

Radical reforms, both in pleading and practice, have been ac- 
complished in the systems for the administration of civil justice 
in both countries; time-honored methods have been swept away, 
and their uselessness made apparent by their discontinuance; 
but efforts in the direction of the abolition of jury trial have, so 
far, met with but little favor. 

And yet it would seem that time and trial have failed to demon- 
strate it to be the best method, even to the satisfaction of these 
communities where it has so long existed. As a matter of fact, 
for a considerable period in both countries, there has been a 
growing dissatisfaction with it. It is being subjected to search- 
ing inquiry. Its claims to merit are being questioned. The fear- 
less thinkers of this day are becoming tired of the set phrases 
with which its peculiar virtues are heralded. ‘‘ Time-honored in- 
stitution,’’ inestimable privilege,”’ ‘* sacred right,’’ ‘* bulwark 
of our liberties,’’ id genus omne, they would away with; and, 
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escaping from the thraldom of formulas of speech, they are now 
addressing themselves to an investigation of its claims unbiased 
by a blind prepossession in its favor, and uninfluenced by an un- 
reasoning veneration for its antiquity. 

This spirit of inquiry has led to a very full discussion of its 
merits, and has resulted in widely differing views as to its value 
both amongst intelligent lawyers and laymen. While it is prob- 
ably true that the larger number of lawyers favor its retention, 
yet at almost every bar in the country will be found advocates 
for its abolition ; and amongst them lawyers of high standing in 
the profession, and of large experience in the practical workings of 
the system. The same diversity of opinion exists among intelli- 
gent non-professional persons who have made it the subject of 
careful thought. 

Amongst its advocates no uniformity of views obtains. With 
some the requirement of unanimity in the verdict is its most ob- 
jectionable feature; with others it is its chief excellence. With 
some it is only a safe method for the determination of questions 
of fact when the jury are under the guidance of the presiding 
judge in ‘* summing up ’’ the evidence ; with others it is only to be 
trusted when the judge is prohibited from making any comments 
whatever upon the evidence. With some the fact that the jury 
is made up indiscriminately from the mass of the community, thus 
presenting every variety of sentiment, opinion, and interest, in re- 
spect to the matters which the juror may be called upon to decide, 
furnishes the best guarantee for the correct determination of the 
issue submitted to them; with others this is an element of weak- 
ness and insecurity, furnishing a better opportunity for appeal to 
their passions and prejudices, and for the introduction of ex- 
traneous matter in argument. With some it is valuable as serv- 
ing to bring the people into closer relationship with the courts, 
and thus, by making them a constituent part of it, identifying 
them with it in sympathy and interest; with others, in the fact 
that an uneducated and inexperienced body of men, uneducated 

and inexperienced in the investigation of facts, and in the applica- 
tion of legal principles to facts, is injected into the judicial system, 
is to be found the true cause of the dissatisfaction, which to 
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no considerable extent prevails respecting the administration of 
justice in the courts. 

While such diversity of views exist among its advocates, they 
are, in the main, agreed that it needs reformation both as re- 
spects the qualitication of the juror, and the mode of his selec- 
tion. 

In but few if any of the American States is there an educa- 
tional qualification. It 1s no ground of challenge for cause that 
the juror does not know how to read and write. True, in many 
of the States, it is required that jurors shall be men of intelli- 
gence, whatever that may mean in this connection; certainly, 
whatever it does mean, it has never been held to involve an 
educational qualification. 

That the juror has formed and expressed an opinion respecting 
the matter in controversy, is in many of the States a good ground 
of objection; and yet frequently this very disqualification oper- 
ates to exclude from the jury box the most intelligent on the list; 
men who read the newspapers and keep posted on the current 
events of the day. 

It is also claimed that the jury system needs reformation both 
as respects peremptory challenges, and challenges for cause. 

It is not proposed in this article to discuss any matters con- 
nected with the reformation of the jury system. This contrariety 
of views amongst its qdvocates is only alluded to as suggestive of 
grave consideration upon the subject of the excellency of the 
system itself. If, after several centuries of trial there is no com- 
mon ground upon which its advocates stand, if it scarcely 
presents one single feature upon which they are all agreed, it may 
well cause us misgivings as to the intrinsic merits of the institu- 
tion itself, and lead us to conclude that if it is the best method 
for determining facts in legal controversies, it is only so because 
none better can be found to take its place. If it is the best 
method it should be retained, whatever its imperfections; and 
effort should be directed to their correction. On the other hand 
if it is not the best method, it should be abolished; no matter 
how deeply rooted it may be in our judicial system, nor with 
what affection and veneration we may regard it. 
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Is it the best method ? 

To deal with this question properly we must consider its essen- 
tial functions. 

The jurors have not merely to decide the disputed facts; they 
are to decide them according to the law and the evidence. It is 
a mistake to suppose that all that is necessary in order to do 
this is to listen to the testimony, and to receive the propositions 
of law from the court, with such aid as may be derived from the 
argument of counsel. When all this has been done the jurors 
have only fairly entered upon their work. Their most difficult 
duties are yet to be performed. They encounter these when 
they retire for consultation and deliberation upon their verdict. 
They must now weigh all the testimony to which they have lis- 
tened, and thoroughly analyze it. To do this properly and 
profitably, this testimony must be carefully sifted, and its details 
collated ; conflicting testimony must be reconciled where reconcile- 
ment is possible, and where reconcilement is impossible, a wise 
discrimination must be exercised in selecting from this testimony 
that which is most trustworthy. From the mass of testimony — 
oftentimes from a maze of contradictions —the evidence which 
establishes, or most strongly tends to establish, the very truth 
of matter must be extracted; and to do this successfuliy there 
must be a clear comprehension of the real points at issue. 

To do all this properly and well demands a more than ordinary 
exercise of the reasoning faculties ; and if it does not require, at 
any rate will be greatly aided by mental discipline, and mental 
training in this character of intellectual work. Surely the man 
who has had a large acquaintance with court trials, who, as a 
part of his vocation in life has had to listen to the testimony of 
witnesses, and to carefully weigh this testimony ; whose mind 
has thus become trained, as well as by the character of his edu- 
cation, to logical processes of thought, and to the ready detec- 
tion of fallacies ip respect to the arguments which may be ad- 
dressed to him upon the testimony, is better capacitated, other 
things being equal, to arrive at a correct determination of the 
issues involved, than the man who has had no such experience and 
no such training. 

When the testimony has been weighed and sifted, and a con- 
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clusion reached respecting the truth of the matters of fact in- 
volved, a function as important and none the less difficult re- 
mains to be exercised by the juror. He must now apply the 
law, as given him by the court, to the facts. 

Frequently the ‘* Instructions ’’’ are numerous; oftentimes a 
particular ** Instruction ’’ is lengthy, and involves more than one 
proposition. Allof these ‘* Instructions’’ have to be pondered 
by minds unfamiliar with legal principles in order to apply the 
law to the facts. To do this intelligently often requires much 
close thinking, a more than ordinary exercise of the reasoning 
powers. ‘*Instructions’’ are not always, or most frequently, 
indeed they are rarely, mere directions to the jury that if they 
find the facts so and so, to give their verdict for plaintiff or de- 
fendant. They are, usually, a series of legal propositions, the 
one having its bearing upon another ; in which case it is not only 
necessary that the whole series, but also that each separate ‘* In- 
struction ’’ in its relationship to another, and to the whole, 
should be clearly comprehended. 

May it not be safely asserted that the man who has studied 
the law as a science, and who has made the comprehension of 
legal principles the business of life, is better capacitated to 
apply the law to the facts than the man who is ignorant of the 
law as a science, and who has had neither training nor experience 
in the application of legal principles? 

In Scoville v. Glosmer,! Phillips, C., says : — 

‘* It is not safe in a series of instructions to trust largely to 
the continuity of reasoning, and the logical analysis of the panel 
of twelve; they are liable to be misled by the assertion of ap- 
parently distinct propositions in separate instructions, which 
might to the professional mind be cognate and harmonious.”’ 


Now, if the juror needs the guidance of the disciplined mind 
of an impartial judge in the matter of weighing the testimony in 
order to extract the truth from it, and also in the application of 
the law of the case to his findings of fact, his incompetency for 
the duty required is no longer an open question. He has to be 


179 Mo. 457. 
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assisted and directed in his work. He cannot walk alone; he 
must be supported. 

In trial by jury as it has always existed in England, and in the 
Federal judiciary of the United States, and in some of the 
States of the Union, the necessity of this assistance from the 
courts is recognized. The ‘‘ summing up’’ of the testimony by 
the presiding judge is regarded as being one of the most im- 
portant safeguards of this mode of trial. In Mudd v. Bur- 
rows,! Swayne, J., thus speaks : — 

‘«It is the right and duty of the court to aid them by recalling 
the testimony to their recollection; by collating its details; by 
suggesting grounds of preference where there is a contra- 
diction; by directing their attention to the most important 
facts; by eliminating the true points of inquiry; by resolv- 
ing the testimony, however complicated, into its simplest 
elements, and by showing the bearing of its several parts, 
and their combined effect, stripped of every consideration 
which might otherwise mislead or confuse them. There is none”’ 
[no duty] ‘*‘more important resting on those who preside at 
jury trials. Constituted as jurors are, it is frequently impossi- 
ble for them to discharge their functions wisely and well without 
this aid. In such cases chance, mistake, or caprice may deter- 
mine the result.’’ 


In many of the American States a radical change in the jury 
system has been made. The judge instead of being called upon 
to assist the jury in the exercise of these delicate and difficult 
functions, is prohibited from making any comments whatever 
upon the evidence ; the purpose being to constitute two separate 
and independent ‘branches of the court, the one to decide the 
law, the other the facts. It is at best but an experiment. In 
attempting to escape evils imbedded in the old system, there is 
good ground for apprehension that graver evils have been en- 
countered in the new. 

It is claimed to be an improvement for the reason that it 
removes the jury from the influence of the judge upon the ques- 


191 U. S. 489. 
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tions of fact. It is argued that the ‘*summing up’’ of the eyi- 
dence by the judge, instead of aiding the jurors in reaching a true 
verdict, impregnates them with prejudice lurking in the mind of 
the court;—a view not very complimentary to the impartiality 
of the State judiciary. Inthe opinion of the writer this is not 
only a grossly unjust reflection upon the judges who preside at 
nisi prius in the State courts, but is demagogical in the last 
degree. 

Certain it is that the evils of the jury system have not been 
lessened by this new departure. The dissatisfaction with it has 
not been allayed. The outcry against it is as great as before 
this change was inaugurated; it is probably greater. So far 
from lessening the evils, from the very nature of the constitution 
of this tribunal, it has intensified them. Any jury of ordinary 
intelligence, and such is the complexion of far the greater por- 
tion of them,—and in many instances the intelligence is very 
ordinary, —or even the specially selected jury ‘‘ of more than 
ordinary intelligence,’’ needs the guidance of one occupying a 
position exacting impartiality, and who has both by education 
and experience capacity for properly weighing the testimony ; 
with power to discriminate between the different degrees of ma- 
teriality in that testimony ; with skill to eliminate all extraneous 
matter and outside influences; to direct the inquiry amidst the 
tangled web of conflicting statements to the true points for solu- 
tion ; and to give advice, which he only is qualified to give by 
reason of his learning in the science of the law, in the difficult 
matter of properly applying the law of the case to the facts 
when they have been found. It is not manifest that ‘* ordinary 
intelligence,’’ or ‘* more than ordinary intelligence ’’ in the non- 
professional citizen does not sufficiently qualify for the discharge 
of these difficult duties ? 

Nor can the needed aid be obtained from the arguments of 
counsel. The requisite impartiality is wanting. Too often the 
effect of the arguments is to bring to bear the very objectionable 
influences which it is one of the chief aims of the ‘‘ summing up”’ 
to remove. 

This abortive attempt, for such we believe it has proven to be, 
at improvement was the outgrowth of dissatisfaction with this 
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method of trial. So much that was indicative of prejudice and 

passion had been found in the verdict of juries, it came to be be- 

lieved that an undue influence over the minds of the jurors on 
the part of the judge who presided at the trial was the cause. 

The glamour that surrounds trial by jury, the veneration for it 

as an institution which has come down to us through the centuries, 
the blessings derived from it in the past in the protection of our 
liberties, — not to be undervalued in considering its claim for re- 
tention in the criminal branch of our jurisprudence, —and the 

preconceived idea of its necessity to the correct administration 
of civil justice, blinded the eyes of these reformers to the true 
cause of this dissatisfaction. The fault was not with the judges. 
It lay deeper. It inhered in the system itself. The very con- 
stitution of this tribunal, made up of persons brought indiscrimi- 
nately from the body of the people, and who come to the 
discharge of this duty unimpressed with the necessity of exclud- 
ing all extraneous matters and influences ; not qualified by men 

tal training and discipline to exclude them even when the 
necessity for it had been perceived; with no sufficient capacity 
for discrimination between what might appear to them to be the 
right of the matter from the standpoint of their individual convic- 
tions, and what must be regarded as the right of the matter when 
confined to the evidence under the law as given them by the court, 
makes the jurors susceptible to those influences which may and 
so frequently does, contaminate their verdict with passion or 
prejudice. 

These are infirmities in the system which do not arise so much 
from moral obtuseness in the juror, as from misconceptions of 
the limitations upon his powers in the investigation of the facts; 
misconceptions which this very lack of mental training makes so 
difficult if not impossible to remove. His brief service in the 
courts furnishes no sufficient opportunity for their removal, even 
if he were mentally qualified. 


Now why should not the judge himself be the exclusive trier 
of the facts, as well as of the law of the case? 
_ Under the jury system in England, and in the Federal courts 
and some of the State courts in this country, where the ‘* sum- 
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ming up’”’ by the presiding judge is recognized as essential to 
the proper performance of the functions of the jury, it must be 
regarded as an anomaly in the very constitution of things that 
the judge shall be considered incompetent or unfit to reach a 
conclusion upon the facts, and yet shall be recognized as fully 
competent to deal with all the more difficult matters essential to 
the reaching of that conclusion; capable, forsooth, of acting as 
guide to the jury through all the intricacies and obstacles that at- 
tend their journey to a verdict, competent to point out to them 
just how to reach the goal, but incompetent to go there himself! 

Indeed, under the new regime where he is prohibited from 
making any comments upon the evidence, this anomalous condi- 
tion of judicial procedure is even more conspicuous ; for in the 
courts where the system is adopted his capacity and fitness to 
decide questions of fact on its equity side, and his strict impar- 
tiality in their consideration, has always been recognized. 

In England ever since the institution of the Court of Chan- 
cery, and in the United States during the entire period of its 
history, the chancellor, or judge in equity cases under the Code 
system, has been entrusted with the decision of questions of 
fact as various and as complicated as arise in cases at law which 
must be submitted to a jury. His jurisdiction in equity cases 
embraces the whole broad field of controverted facts. A glance 
at the familiar heads of equity jurisdiction will show how con- 
spicuously this is true: among these are all matters pertaining to 
trusts, as to their creation, execution and violation, involving as 
they do questions of fidelity, fraud, due diligence, and such like, 
and oftentimes questions of damages as well; the almost infinite 
variety of questions of fact arising under the heads of fraud, 
accident and mistake; matters pertaining to the notice which 
will put a party upon inquiry in cases of constructive trusts and 
frauds, involving free examination into all matters of fact per- 
taining to the questions of negligence, due diligence, etc. ; ques- 
tions of identity, legitimacy, insanity, undue influence, and the 
whole range of inquiry which such questions open up; and a 
variety of other facts, in respect to bequests and testamentary 
trusts; the manifold question of fact connected with the spe- 
cific performance of contracts, and the marshalling and distribu- 
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tion of assets; the awarding of damages in injunction cases, 
and in cases of incidental damages for breaches of contract 
where the equitable jurisdiction has been invoked upon other 
ground, and in many other cases. 

A further enumeration would be tedious. These will suffice 
to indicate how extensive is the scope of inquiry into facts 
in cases of equitable cognizance—as extensive as the range of 
human controversies themselves— which can be brought into 
courts of justice for settlement. Indeed, there are but two classes 
of cases known in equity procedure (except in States which have 
statutory requirements, and there are but few such) in which the 
chancellor is required to send questions of fact to a jury ;— issues 
of devisavit vel non, and the right of a rector to tithes.’ In all 
other cases it is a matter of discretion; and the prevailing doc- 
trine is that his refusal to exercise this discretion in favor of the 
submission of the issues to a jury cannot be assigned as error. 
It is familiar juridical history both in England and the United 
States, that in equity cases issues of fact are rarely submitted to 
a jury, not because this discretion is exercised against such sub- 
mission, but because it is not invoked. Ina vast majority of 
cases peither solicitors nor suitors desire a jury. Such is their 
confidence in the ability and impartiality of the judge that even 
when the most difficult and involved questions of fact are to be 
decided, they have no inclination to interpose a jury. Indeed 
when issues of fact are sent from the judge they are most fre- 
quently, by consent of parties, committed to a referee learned 
in the law. 

Not only is this confidence manifested in equity cases, but the 
waiver of a jury and the submission of the facts to the decision 
of the judge in strictly law cases is of constant occurrence. Itisof 
every day practice in the courts of all the States, and in the 
Federal courts. In many of the States there are constitutional 

provisions authorizing the waiver of a jury.? In some of the 
States the right to demand a jury in equity cases is provided by 


1 Daniel Channy, Plead. and Prac., 2 Michigan, Wisconsin, Maryland, Minne- 
vol., 1031 (Cooper’s ed.). sota, Missouri, Nevada, Texas, Pennsyl- 

2 Such are the provisions of the con- vania, West Virginia, Colorado, New 
stitutions of Florida, California, Illinois, Jersey and New York. 
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statute ;' and yet so rare is its exercise that the law may be 

almost regarded as a dead letter. In the State of New Hamp- 
shire a practice had grown in the courts of waiving jury trial, 
and of submitting the issues of fact to the court in a large ma- 
jority of the jury trial cases, and in the year 1876 an amend- 
ment of the constitution was adopted which swept away jury 
trials ina large class of cases ;? and ever since the trial of any 
civil case by a jury is of rare occurrence. It is the exception 
and not the rule. Even in cases where they are still allowed, it 
is the constant practice to waive the jury and submit the issues 
of fact to the court. 

In Pennsylvaina the constitution of 1873° provides that the 
parties in civil cases may dispense with a jury. The practice of 
waiving a jury is constantly exercised, and the probability is that 
in a few years trial by jury in civil cases in the courts of that 
State will be a thing of the past. 

Under the code system, which may now properly be called the 
American system, in which the court of chancery as a separate 
tribunal is abolished, with but one court for the trial of all cases, 
legal and equitable, presided over by a single judge, we have 
presented to us the singular spectacle of the submission of the 
simplest questions of fact to a jury, and of the most complicated 
questions of fact to the judge, in the same court. To determine 
the simple question as to whether or not a promissory note has 
been puid, twelve men must be called into the jury box, because 
the case happens to be one on the law side of the court; while the 
most complicated questions of fact arising out of alleged fraud, 
or breaches of trust, or constructive notice, are decided by the 

judge, because the case happens to be on its equity side. The 
constitution of a system which commits issues of fact now to a 
jury, now to a judge, with no other reason therefor than the 
position the case occupies on the docket of the court, — on its law 
or equity side, —is, as respects this feature of it, wholly artificial. 


1 Under an old statute in Tennessee, During fifteen years’ practice in that State 
Code of 1858, sect. 4465, “either party to the writer can recall but two instances in 
a suit in chancery is entitled, upon appli- whicha jury was called for in equity 
cation, toa jury totry anddetermine any cases. 

material fact in dispute, and all the issues 2 Const. of 1876, part L., art. 20. 

of fact shall be submitted to one jury.” 3 Const. of 1873, art. V., sect. 27. 
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Where, in the nature of things, or in the construction of any 
enlightened system for the administration of civil justice, is 
to be found the necessity for jury trial? It is from its very 
constitution incongruous, for the reasons that the qualifications 
essential to the solution of the facts themselves, and of the 
application of the law of the case to those facts, are wanting. 
It is a ** foreign body’”’ in the system. 

Why not rid the courts of this artificial feature? Why not 
abolish jury trial, and commit the issues of fact in every case, 
legal and equitable, to the judge? 

It has been urged by the advocates for its retention that a 
jury is better suited than the judge to decide cases sounding in 
damages. If so, it can only be in the class of cases where puni- 
tive or vindictive damages are to be allowed ; for, in cases con- 
fined to proximate damages, governed as they are by fixed rules 
of law and evidence, it is apparent that the judge is as compe- 
tent to decide them as a jury (we have urged that he is far 
more so); and as respects punitive or vindictive damages, so far 
from such cases of discretionary damages being better suited to 
trial by jury, there would seem to be weighty reasons why this 
class of cases should not be passed upon by a jury. In these 
there is greater room and stronger temptation for the exer- 
cise of prejudice, or of unwarranted sympathies, than in any 
other class of cases. The infirmities of trial by jury are speci- 
ally conspicuous here. The widespread dissatisfaction with 
juries is to be traced, in large measure, to this very class of 
cases. 

Courts of justice are not organized for purposes of revenge, nor 
for the accomplishment of results which are born of either preju- 
dice or sympathy. They are organized sciely for the administra- 
tion of even-handed justice between the litigants, freed from all 
leaning to either side. Trite as this truth may seem to be, it can 
not be too greatly emphasized in this connection. The judge, both 
by reason of the dignity of his vocation and the permanent char- 
acter of his position, as well as by reason of his previous train- 
ing, and that habit of mind which the exercise of the judicial 
functions begets, is less susceptible to improper appeals to either 
prejudice or sympathy, if indeed, he could be induced to listen 
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to them at all, and is more alert to prevent the introduction in 
argument of extraneous matters, than a jury can be. 

It is also urged that the jury, coming fresh from contact with 
the affairs of every-day life, can better understand and decide 
controversies growing out of these affairs, than the judge can. But 
is this true? Judges are not taken from cloistered retreats and 
elevated to the bench. They are, asa rule, called from active 
practice, and from a large and varied experience with the daily 
affairs of life, to preside in the courts. With rare exceptions 
they are men of practical sense and experience. In both methods 
of trial, judge and jury alike must decide according to the evi- 
dence given at the trial. Where unfamiliar questions of fact are 
involved, they should be made clear by: expert testimony. 

The better opportunity for deliberation may be urged in favor 
of jury trial. The jurors retire to a separate room and give 
their undivided and uninterrupted attention to the determination 
of the facts; while the judge would pass to the hearing of the 
next case on the docket, and could only consider the case at 
chambers in connection with other cases; perhaps many other 
cases. But we think that the superior advantages in this re- 
gard are overestimated ; for where the testimony is in depositions 
the judge has it before him for quiet consideration ; and where 
oral, it should be taken down in short-hand and transcribed for 
his use. 

Superiority of jury trial is claimed because of the opportunity 
it gives for consultation. The comparison of views and the in- 
terchange of thought upon all the points of difficulty on the part 
of twelve men, it is claimed, will contribute greatly to the cor- 
rect determination of the facts. It must be admitted that this 
feature of the jury system has its advantages ; but too often the 
interchange is an interchange of prejudices, or of unwarranted 
sympathies; too often instead of conscientious consultation, with 
the single purpose of arriving at the truth, it becomes a contest 
of will power, in which stubbornness has more to do with shaping 
the verdict than reason. But these objections aside, the advan- 
tages arising from this opportunity for consultation are, we think, 
more than counterbalanced by the qualifications of the judge to 
which we have already called attention, —his larger experience, 
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superior intellectual training and discipline, and better knowledge 
of the law, all of which he brings to the consideration of the testi- 
mony, and to the application of the law to his findings of facts. We 
think also that he is controlled by a higher sense of responsibility 
than impresses twelve men called in forthe time being from the busy 
scenes of life to pass upon the issues of fact in a particular case, 
and then to disappear from view again, and resume their various 
avocations. His position, as compared with theirs, is a perma- 
nent one. His office is one of prominence and dignity. He 
knows that his highest claims upon the profession, and the people 
who elevated him to this position, is to be found in the qualities 
of integrity and impartiality, coupled with ability to comprehend 
and apply the law, which he exhibits in his judicial career. The 
very character of his office thus begets an exalted sense of re- 
sponsibility, anda sensitive appreciation of the obligation resting 
upon him to deal out even-handed justice to the litigants, with- 
out fear or favor. It rests upon him in the consideration of 
every case. Nothing conduces more to a correct determination 
of the facts than this high sense of obligation to decide the issues 
in every case according to the very truth and justice of the 
matter under the rules of the law, uninfluenced by every other 
consideration. 

Again, it has been urged against substituting the judge for the 
jury that our state judiciary is in the main elective, and the term 
of office short; that where influential citizens are suitors the in- 
dependence of the judge is threatened, and the rights of the more 
obscure litigant thereby imperiled, if the contested facts must be 
submitted to him ; that he is apt to lean to the side of that party 
whose influence in the next election may be most valuabie to 
him. But such influences have never been found to have weight 
in that vast class of cases constantly occurring, in which the facts 
are tried by the judge without the intervention of a jury; andthe 
best evidence that this objection is without foundation is that 
there is not one equity case in a thousand, perhaps not one in ten 
thousand, where a jury is requested, in those States where 
the right to a jury in equity cases exists. It is the constant 

practice in all the courts to waive a jury in cases at law. These 
facts in the history of our trial courts, furnish an eloquent vindi- 
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cation of our judges from the imputation of a lack of independ- 
ence. 

It has been urged in favor of the retention of the jury system 
that it serves to educate the citizen in legal principles, as well 
as in court procedure ; that he thereby obtains a juster concep- 
tion of his own civil rights, and of those of his neighbor. But it 
should be.remembered that courts of justice are not organized 
for the purpose of being educational institutions ; but for the 
trial of causes. They are not organized for the enlightenment 
of the citizen, but for the determination of his rights. The 
question at last, and the only legitimate one, is: what is the best 
method for accomplishing the ends for which courts of justice 
were constituted? What is the cheapest, speediest, and at the 
same time least uncertain method of dealing out justice to the 


contending parties? Whatever method best accomplishes this 
end should prevail. 


The following additional considerations for the abolition of 
trial by jury in civil cases, and the substitution of the judge as 
trier of the facts, are offered. 

First. Cases would be disposed of more expeditiously. 

All the time consumed in the impaneling of the jury would 
be saved. The time required in this way in every jury-tried case 
makes the aggregate of time consumed at each term of the court 
very considerable. In many cases the trial of the cause by the 
court would be half finished in the time required for impaneling 
a jury. 

New trials because of misconduct of the jurors would no longer 
exist. 

The delay conseqrent on mistrials would be at an end. 

The time consrmed in the argument for new trial upon the 
ground that the decision was against the evidence would, doubt- 
less, be not so zreat ; and it is evident that motions for new trials 
on this grouud would be less frequent ; and the granting of new 
trials upon this ground would be much more rare than now where 
the court reviews the conclusions of the jury. 

Thus the delay from the retrial of cases, and the consequent 
delay of their final determination,— one great cause of the pre- 
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vailing dissatisfaction with the administration of law in the 
courts of justice, would to a great extent be obviated. 

Second. The expense of lawsuits would be greatly lessened. 
The cost of jury service is very great. 

The expenses saved in this way would allow the additional 
judges which the abolition of jury trial would doubtless necessi- 
tate; giving them adequate salaries, and allowing an increase in 
the present salaries of the judges now on the bench. It would 
also allow the employment of a court stenographer with the re- 
quisite corps of assistants, to take down the testimony in short- 
hand, and to transcribe it for the use of the judges at chambers, 
and of the lawyers in making up bills of exceptions. 

The actual expense of the administration of the courts under 
such reform system would not be so great as under the present 
system of jury trials. 

Third. It would elevate the standard of the legal profession, 
and in doing so would give a new dignity tothe administration of 
the law. It is the opportunity which jury trial affords for har- 
angue, for ad captandum argument, for unworthy appeal to 
passion and prejudice, for indulgence in intemperate and unpro- 
fessional discussion of the testimony, as well as for improper 
methods in conducting the trial itself so as to influence the minds 
of the jurors, that causes pettifoggers in the profession ; individ- 
uals who pursue the practice of law, not as a learned and dignified 
profession requiring continuous study to master its principles, 
and severe mental training and discipline to conduct the trial of 
causes, but’as a trade in which effrontery takes the place of elo- 
quence, and abuse of argument. 

Let jury trial be abolished and the opportunity for this charac- 
ter of discussion and practice will cease. No judge having any 
proper conception of the requirements of his position would toler- 
ate it in the arguments addressed to himself; and this class in 
the profession would soon discover that arguments, to receive at- 
tention and have weight in the determination of their causes, 
must be addressed to the real points at issue, and rigidly confined 
to the record. It would only be a question of time until the pro- 
fession was rid of this unworthy class, either by those who com- 
pose it, under these better influences, rising above such 
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disreputable methods and becoming lawyers worthy of the name, or 
by disappearing altogether from the profession. The advantage 
in this particular to the administration of justice can not be over- 
estimated. Our courts would then become temples of justice 
indeed. 

The administration of the law would be invested with the 
dignity which should attend it. Every lawyer would be brought 
to a sensitive appreciation of the fact not only that he was a mem- 
ber of our honorable profession, but that he was an officer of the 
court, identified in interest and sympathy with its honor and 
its dignity, and owing a fidelity to it in the presentation of his 
client’s cause which would make impossible all unbecoming ap- 
peals, and all unprofessional methods.. 

Fourth. The only remaining obstacle to the unification of 
the judicial system by the abolition of all distinctions in methods 
of trial in cases legal and equitable, would be removed. 

We already have but one form of pleading, and but one method 
for the introduction of evidence in all cases, under the reformed 
or code system. We would then have, in-addition, but one 
method of procedure throughout. The true spirit of code re- 
form is to bring the trial of all cases out of ‘* the bondage of the 
law ’’ into ‘* the liberty ’’ of the equity mode of procedure. It 
is a step inthe process of evolution. It will work outits full 
results only when this *‘ liberty ’’ is made perfect by the abolition 
of all the artificial distinctions which require one mode of pro- 
cedure for the determination of one class of cases, and another 
mode of procedure for the determination of another class of 
cases, while no distinction in principle as to the mode of 
trial exists between them. 

Abolish trial by jury in civil cases and substitute therefor 
trial by the courts, and the administration of the law, from 
the very nature of this change, will become homogeneous. 


Let us have the additional nist prius judges which this 
substitution will necessitate; and let us have the better sal- 
aries which the saving of expense by reason of the abolition 
of jury trials would justify. The best way to secure the 
highest order of talent on the bench, and thus to obtain the 
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surest guarantee for the correct administration of the law, is 
by giving salaries adequate to the labors and the responsibili- 
ties of the judicial office. The term of office should be 
lengthened. A court stenographer with the necessary assist- 
ants, should be provided; and all oral testimony taken down 
in short-hand, and transcribed to be preserved with the record 
of the case. The revenue saved from the abolition of jury 
service would more than meet all the additional expenses of 
the changes here advocated. 

When such a reformation in our judicial system has been 
accomplished our courts of justice will reach the elevated 
plane which they ought to occupy ; and, we fear, will not reach 
it till then. 


L. Scorr. 


St. Louis, Mo. 
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THE CLEARING HOUSE IN THE GRAIN AND STOCK 
EXCHANGE. 


Hiecins v. McCrea, 116 U. S. 671 (Firep Marcu 1, 1886); 
S. C. iw Circurr Court, 23 Frep. Rep. 782. 


Hieeins v. Wittiar, 110 U. S. 499; S. C. my Crecuir Court, 
11 Buss. 57. 


Rosriyson v. Moutett, L. R. 5 C. P. 646; L. R. 7 C. P. 84; 
L. R. 7 H. L. (Ene. & Ir. App.) 802. 


In Higgins v. McCrea, the plaintiffs claimed that they had 
expended, for and at defendant’s request, $31,644.31, for 
which they demanded judgment. The evidence adduced in sup- 
port of this claim showed that the plaintiffs were commission 
merchants and brokers, residing and doing business in Chicago, 
and members of the Chicago Board of Trade; that the defendant 
authorized and requested them in May, 1883, to buy upon the 
board large quantities of pork and lard for his account, to be 
delivered during the month of August, 1883. Pursuant to said 
order of defendant, the plaintiffs entered into several contracts in 
their firm name with other brokers and members of said Board of 
Trade, for and on defendant’s account and risk, for August 
delivery, three thousand barrels of pork and two thousand tierces 
of lard, and duly notified him thereof. These contracts were 
made under the rules of the board, and the evidence showed that 
the defendant was familiar with these rules, and tacitly consented 
to be bound by them. 

The plaintiffs appeared as witnesses at the trial, and testified 
in their own behalf that the purchases were duly made in accord- 
ance with the orders of the defendant. The original contrasct 
were in writing, on what are called check slips, which were pro- 
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duced. They then testified that in accordance with the rules 
and usages of the board, other purchasers were substituted for 
these, from time to time, the original vendors being released by 
substitution of other vendors in their places, the plaintiffs being 
in every instance guarantors of the goodness of the new vendors, 
that the vendor who stood liable for the delivery of the goods on 
August 1st, delivered them to the plaintiffs on August Ist, who 
received and paid for them. They notified the defendant of 
such receipt, and that unless he took the property, and reim- 
bursed the plaintiffs for their advances, the same would be sold 
for his account; which was subsequently done, the proceeds 
placed to his credit, and after further demand this action was 
brought for the balance claimed to be due. 

The plaintiffs were examined by the defendant, and offered 
in evidence their books. They also offered in evidence section 
6, of rule 26, of the Chicago Board of Trade, which reads as 
follows : — 

‘*In case any member of the association, acting as a commis- 
sion merchant, shall have made purchases or sales by order and 
for account of another, whether the party for whom any such 
purchase or sale was made shall be a member of the Board of 
Trade or otherwise, and it shall subsequently appear that such 
trades may be offset aud settled by other trades made by said 
commission merchant, he shall be deemed authorized to make 
such offset and settlement, and to substitute some other person 
or persons for the one from or to whom he may have purchased 
or sold the property originally ; provided, that in case of such 
substitution the member or firm making the same shall be 
held to guaranty to his or their principal the ultimate fulfillment 
of all contracts made for account of such principal which have 
been so transferred, and shall be held liable to said principal for 
all damages or loss resulting from such substitution.”’ 

On cross-examination the plaintiffs conceded that at the time 
of canceling said contracts they did not then, or at any time there- 
after, specifically mark as substituted any other contracts for the 
original contracts of purchase, nor did they notify the defend- 
ant of said cancellation and substitution. 

The plaintiffs took care to have on hand bought contracts for 
VOL XX. 45 
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pork and lard equal in quantity to the amount of their sold con- 
tracts, and it wastheir practice to apply the first produce delivered 
on contracts of sale to the oldest contract of purchase ; but there 
was no special lot in reserve for any one customer. They testi- 
fied that their books were so kept that the contracts offset were 
marked off against each other, and that the original open orders 
for purchase, and the substituted purchases, from their positions 
in the respective columns of their books ‘* marked themselves 
where they stood ’’ (to use the language of the witness) as ap- 
propriated to each other ; and that the original open orders of the 
defendant were continually carried forward and so posted in 
plaintiffs’ books that they stood against the substituted purchases ; 
and were always posted in that position as the destination of the 
entries representing the purchases onhand. They further testified 
that this method of substitution was adopted by them in con- 
formity to a well defined and universal usage of the Board of 
Trade, which was adopted as the method of making substitutions 
under section 6, of rule 26, of the board. Their testimony in 
these respects was not controverted. 

The defendant relied on two defenses, (1) the Gambling Act, 
(2) the unauthorized substitution for the original contracts. He 
also put in a counter-claim for moneys advanced by him. The 
court, Baxter, J., in charging the jury, said: — 

© * * * The court instructs you that you may, for the 
purposes of this case, assume that the defendant did know and 
did consent that these plaintiffs migbt act under the sixth section, 
of the twenty-sixth rule, and that such knowledge and acquies- 
cence of his authorized the plaintiffs to cancel the first contracts 
and substitute others in their place. But the court instructs you 
that, assuming plaintiffs’ contention in this regard to be true, and 
assuming that the plaintiffs themselves have told the truth in 
this case, there has been no valid substitution of other contracts 
for those that were canceled, and that the plaintiffs cannot, for 
that reason, upon their own testimony, recover anything in this 
action ”’ 

In accordance with instructions the jury brought in a verdict 
for the defendant for the full amount of his counter-claim. 

The plaintiffs excepted to the portion of the charge above 
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quoted and appealed from the judgment. The court above, 
Woods, J., in affirming the judgment us to the plaintiff’s cause 
of action, said: ** These witnesses make it clear that after the 
contracts made by them for the defendant had been offset against 
others, and thereby canceled, no other contracts were substituted 
in their place which the defendant could have enforced. In fact 
there was no substitution. No contracts were designated to take 
the place of those canceled. All that the plaintiffs say on this 
point is that it was their purpose to apply the first produce 
delivered in August on contracts of sale, first to the oldest con- 
tracts of purchase and sale, and it was uncertain on what con- 
tract the first delivery would be made until the delivery actually 
took place. If there was any substitution of other contracts 
for the canceled ones, it was only in the mental operations of 
the plaintiffs, to which no outward expression whatever was 
given. * * * The facts of the case being shown and not 
disputed, the question whether there had been a valid substi- 
tution of contracts under the rule referred to was a question of 
law. It depended on the construction of the rule, which it was the 
duty of the court to interpret. * * * There is nothing inthe 
record to show that the plaintiffs were liable to the defendant 
upon the original contracts made by them for the latter, and 
there were no substituted contracts on which either the plaintiffs 
or other persons were liable.”’ 


The general principle that in a mercantile transaction, the es- 
tablished customs of the particular line of business in which the 
transaction is made, when not contrary to law or to the terms of 
the contract, form part of the contract, is well settled.’ 

It is a simple and proper application of this rule that one who 
deals in a particular market, must be taken to deal according to 
the known, general, and uniform usage of such market, and one 
who employs another to trade for him at a particular market is 
taken to intend that the business shall be done according to the 
custom of that market, whether the principal in fact knew of the 
usage or custom or not.? 


11 Bl. Com. 75; 2 Starkie on Ev. *361 2 Bailey v. Bensley, 27 Ill. 556; Sut- 
et seq. ton v. Tatham, 10 Ad. & El. 27: Bayliffe 


red 
lere 
| 
rere | 

lers 
ons 
ves | 
ap- 
the 
in 
es 
the 
of 
In 
he 
| 

‘ts | 
yr | 

ot 


684 CLEARING HOUSE IN THE GRAIN AND STOCK EXCHANGE. 
The same principle is still further extended by the rule that 
where a known usage or mode of transacting business is applica- 
ble toa particularagency, it will be the duty of an agent in trans- 
acting business of that kind to conform to such custom, and the 
contract will be construed according to such custom.’ 

Aud to come closer to the case above, it is settled that the 
rules and customs of an exchange, when not against good morals 
or the policy of the law, are binding on principals who employ 
brokers to deal for them at the exchange, although they may not 
themselves be acquainted with such rules and customs.? 

The ground upon which the above rule is sustained is, not that 
the principal is presumed to have inquired and learned the usages 
and customs, but that it is within the authority of the agent to 
deal according to such usages. As was said by Wilde, C. J., in 
Bayley v. Wilkins, cited supra, the party who has employed the 
broker must be implied to have authorized him to do all that was 
necessary in order to perfect the transaction. 

With these principles settled, their application to the case 
summarized above would seem to be a simple matter. 

But in addition to the foregoing, the usage given in evidence 
in that case has itself been repeatedly considered, and passed upon. 
In Irwin v. Williar* the Supreme Court of the United States was 
called upon to pass on the validity of a similar usage in force in 


v. Butterworth (per Parke, B.), 1 Exch, 
(Welsb. H. & G.) 425; Taylor v. Stray,2 worth, 1 Exch. 425; Sutton v. Tatham, 
©. B. (w.s,) 175; Smith v. Lindo,5C.B. 10 Ad. & El. 27; Bowring v. Shepherd, 
(x. s.) 587; Nickalls v. Merry, L. R.7 H. L. R. 6 Q. B. 809; Johnston v. Usborne, 
L. 530. 11 Ad. & El. 549; Mitchell v. Newhall! 

1 Sumner v. Stewart, 69 Pa. St. 321; (per Pollock, C. B.), 15 M. & W. 808; 
Kraft v. Fancher, 44 Md. 204; Colketv. Bayley v. Wilkins, 18 L. J. C. P. 273; « 
Ellis, 10 Phila. 875; Rapp v.Grayson,2 c.7 C. B. 886; Pollock v. Stables, 12 Q. 
Blackf. 180; Story on Agency, sect. 199; B. 765; Cruse v. Paine, L. R. 4 Ch. Ap}: 
Russell on Mercantile Agents, 26; Whar- 441; Lacey v. Hill, L. R.8 Ch. App. 921: 
ton on Agency, sect. 696; Lawson on Grissell v. Bristowe, L. R. 3 C. P. 112: 
Usages and Customs, sect, 142. Hawkins v. Maltby, L. R.3 Ch. App. 188: 

2 Markham v. Jaudon, 41 N. Y. (2 Coles v. Bristowe, L. R. 4 Ch. App. 3: 
Hand) 235; Wall». Bailey, 49N. Y.464at Maxted v. Paine, L. R. 4 Exch.81, 203; s. 
473; Whitehouse v. Moore, 13 Abb. Pr. c. L. R. 6 Exch. 182; Sheppard v. Mur- 


142; Dillard v. Paton, 19 Fed. Rep. 619; phy, 1 Ir. Eq. (May’s) 490; s. c. 16 W. R. 
Blakemore v. Heyman, 6 Fed. Rep. 581; 948. 


Rosenstock v. Tormey, 32 Md. 169; Bailey 3110 U.S. 499. 


v. Bensley, 87 Ill. 556 ;. Bayliffe v. Butter- 
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the Baltimore Corn and Flour Exchange. The court, per Mat- 
tuews, J., said: ‘* The custom proved was offered to show this 
performance ”’ (by the broker of his contract ) ‘* and consequent 
lossin doing so. It disclosed that the brokers did not perform the 
original contracts of sale actually made, but delivered equal quan- 
tities of grain, or its market value, in fulfillment of contracts of 
purchase made by them for others, and which, by the process of 
mutual exchange authorized by this custom, had come into their 
hands for that purpose. This exchange and substitution, and 
payments of differences to effect it, working, as it does, a com- 
plete change in the nature of the seller’s rights and obligations, 
cannot be made witbout his assent, and that assent can be im- 
plied only from knowledge of the custom which it is claimed 
authorizes 

By referring to the decision in Higgins v. McCrea, it will be 
seen that the court charged the jury to assume that the defendant 
‘did know and did consent that these plaintiffs might act under 
the rules of the Chicago Board of Trade; and that that knowl- 
edge and acquiescence of his authorized the plaintiffs to cancel the 
first contracts.”’ 

The application of this rule would seem to lead to a different 
result from that reached by the court. The testimony established 
the usage, established the compliance with it, and established the 
defendant’s knowledge of it; and the rule in Irwin v. Williar 
makes a usage binding under such circumstances. 

But the custom involved in this case is one of universal 
importance in the commercial world. It is the employment 
of the Hxchange Clearing House for the settlement of con- 
tracts for commodities. The custom itself prevails in many of 
the stock and produce exchanges in England and America, as 
well as at the Bourse in Paris. It is the direct outgrowth of the 
business of the exchange. It has been the subject of repeated 
suits; but its legal status is by no means uniform in the several 
courts. Like many other customs it has encountered some 
prejudice at the hands of the law. 

The Exchange Clearing House is not the child of the Banker’s 
Clearing House, but it is itself the parent. In old times the 
French merchants developed the custom of making their bills 
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payable at the great annual fair at Lyons, where they met to 
balance their accounts and pay their differences.’ 

To show the similarity of the workings of the Exchange Clear- 
ing House to those of the Banker’s Clearing House, I quote the 
following brief statement of the operation of the latter from 1 
Lalor’s Cyclopedia of Pelitical Science, article ‘* Clearing and 
Clearing Houses,’’ by H. D. Lloyd: — 

‘* Clearing between banks is a simple process, done in substan- 
tially the same way in all clearing houses. At a certain hour in 
the morning every bank sends a clerk and messenger to the clear- 
ing house where each bank has its desk. Its clerk sits at this 
desk and receives from the messengers of all the other banks in 
turn, all the checks or ‘ exchanges ’ held against it for payment. 
As the messengers deliver their exchanges they take receipts. 
When all the messengers have made the tour of the room, each 
bank will have received through its clerk all the checks held 
against it by the other banks in the clearing house, and will have 
delivered through its messenger to every other bank all the 
checks or ‘exchanges,’ it holds for payment. If it receives 
more than it has delivered, it is a ‘debtor’ bank, and has a 
balance to pay; if it delivers more than it has received, it is a 
* creditor’ bank, and must be paid a balance. In the New York 
Clearing House this process of delivering ‘ exchanges’ and tak- 
ing receipts usually consumes about ten minutes. Without the 
clearing house, the messengers would need six to eight hours to 
do the same work. Proof sheets are made, under the supervis- 
ion of the manager of the clearing house, to see that everything 
balances, and no clerk is allowed to leave until any error made 
has been discovered andcorrected. Ata later hour, before 1: 30 
in New York and 12: 30 in Chicago, the debtor banks must pay to 
the clearing house for the creditor banks, the balance due.”’ 


1 See 1 Lalor’s Cyclopedia of Political 
Science, p. 494, citing Boisguillebert’s 
Nature des Richesses. See, also, Morse 
on Banks and Banking (2nd ed.), 450, 
title “Clearing House.” That the bank 
clearing house has encountered the same 
reception at the hands of the courts, see 
Overman v. Hoboken City Bank, 1 


Vroom, 61; 2 Jd. 563; Merchants’ Nat. 
Bank v. Eagle Nat. Bank, 101 Mass. 281. 
For recognitions of the rules of the 
bank clearing house, see Fernandez v. 
Glynn, 1 Camp. 426 n.; Reynolds v. 
Chettle, 2 Camp. 596. 

2 p, 493. 
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The simpler working of the Exchange Clearing House is thus 
stated by Mr. Justice Matthews in the statement of facts in the 
case of Irwin v. Williar.* 

‘* There was evidence tending to show that among the general 
usages and customs obtaining at Baltimore among grain commis- 
sion merchants, were the following, which were well known, 
and which had long existed and been uniformly observed among 
the members of said Corn and Flour Exchange, and others en- 
gaged in the buying and selling of grain on commission at said 
city, viz.:’’ * * * (After stating the principle generally). 
‘¢ Thus, if commission merchant A., upon the order of his cus- 
tomer X., bas sold grain for a designated future delivery to com- 
mission merchant B. and afterwards upon the order of customer 
Y., buys like grain for like delivery from B., A. and B. adjust 
the difference, cancel their contracts, and surrender any margins 
that may have been put up by them, and in such case A. substi- 
tutes his second customer Y. in place of B., so that the grain he 
had sold on the order of X. would be delivered to Y. instead of 
to B.; A. standing as guarantor to Y. that X. will deliver the 
grain; and to X. that Y. will receive and pay for it, and that X. 
shall receive the full price at which the grain had been con- 
tracted to B.”’ 

The extension of the system was thus stated by Judge Gres- 
ham in the trial of that case on the circuit: — 

‘*The evidence further tends to show a custom obtaining 
among commission merchants at Baltimore to the further effect 
that though the second transaction may have been had with a 
different commission merchant from the one with whom the 
first transaction was had, yet where it can be found that @ se- 
ries of contracts are in existence, for the sale of like grain, for 
like delivery, so that the seller owes the wheat to the buyer to 
whom he sold, and he to another, who owes like wheat for like 
delivery to the first commission merchant, that then in such 
case, they settle by what they call a ‘ring,’ that is, they all 
reciprocally surrender or cancel their contracts, adjust the 

price differences between themselves, and surrender all mar- 
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gins that had been put up; that in all such cases the commis- 

sion merchant substitutes the contract of another customer in 
place of that with the commission merchant whose contract 
had been canceled or surrendered, and that he guarantees to 
his customer the performance of the contract originally made 
on his behalf.’’ 

The exchange clearing-house has been still more fully devel- 
oped in the larger stock and produce exchanges. Thus, at the 
Chicago Board of Trade a * settling room’’ is provided in the 
Exchange Hall, where the clerks of the several brokers meet 
each morning and adjust their mutual trades, or in the local 
phrase make ‘* ring settlements,”’ and ‘‘ ring up the deals.”’ 

An adjoining room is devoted to the ** Board of Trade Clear- 
ing House.’’ The clearing house receives daily notes of all the 
balances due on trades made by all the members of the board. 
It tabulates all these deals on a large sheet, showing on one side 
balances each broker has outstanding on his bought contracts, and 
on the other side, the balances each has due on his sold con- 
tracts. The names of the houses actively engaged in business 
usually appear on both sides of the daily sheet; 7.e., most 
houses have unsettled bought contracts and unsettled sold 
contracts. Copies of this sheet are distributed to the settling 
clerks each morning. The settling clerks meet, each provided 
with a copy of the sheet, the clerk of a house having unsettled 
bought contracts looking to the house which has sold to it; and 
the clerk of that house to the house which has sold to it, and 
this is repeated until the original buyer is found to have sold to 
some one in the circuit, and the ring is complete. Thus A. has 
bought wheat of B. A. also has sold wheat to E. In the set- 
tling room the clerks find that A. has bought of B., B. of C., C. of 
D., D. of E., and E. has bought of A. A ring is formed of these 
trades. It would be a simple, but laborious matter for A., who 
sold to E., to load his wheat on wagons and deliver it at E.’s ware- 
house; for E. likewise to deliver it to D. and so on, until B. de- 
livered this identical wheat to A., from whom it started. It would 
be easier for A. to send a warehouse receipt to E., and for him to 
pass it on about the ring until it came back to A. The ordinary 


delivery on the Board of Trade is even simpler. It is done by — 
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sending a delivery notice to the buyer, reading substantially as 
follows :— 


pes’This notice is deliverable on contracts in the Exchange Hall, only be- 
tween the hours of 1:30 and 2:15 o’clock p.m., and the property must be 
called and paid for at the office of its issuer before 2:45 o’clock p. m. 


No. .--- Delivery Notice. 
Office of . 


We have on hand, ready for delivery, the following described warehouse re- 
ceipts, and hereby make tender to you of the same in fulfillment of our contract 


Of TO YOU Of BE cess 


Quantity. 


Bushels. 


On the back of this delivery notice, appears the following 
indorsement : — 


Delivered. 


This delivery notice is often passed from hand to hand, and 
made to perform many deliveries ; the party first receiving it in- 
dorsing his name on the back and then sending it to the party to 
whom he owes a delivery. Now such a delivery notice might be 
handed by A.’s settling clerk to E.’s clerk, and so passed on 
around the ring until it came back to A. The deliveries would 
then all be made, and as soon as the balances were paid the set- 
tlement would be complete, leaving all parties where they 
started, so far as the possession of the goods is concerned. 
There is therefore no need to deliver anything from hand to 
hand about the ring. The same end is reached if the clerks who 
form the ring mutually acknowledge the performance of the 
several contracts. And in practice this is done simply by form- 
ing the ring. The moment the circuit is complete and the dif- 
ferences paid, the contracts are all treated as performed and 
settled. Each house then returns all margins received. 
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In this case we have supposed that all the purchases and sales, 
having taken place on the same day, were at the same price, 
But usually, as the price fluctuates during the day, the several 
transactions are at varying prices. Here the clearing house per- 
forms an important office. An average settling price for the day 
is fixed by the officers of the board; not a separate average for 
each ring, buta single settling price for all the settlements of 
the day. Usually the price at eleven o’clock is taken. All who 
have bought at a higher price pay to the clearing house bank the 
amount of the difference. All who have bought at a lower price 
receive from the bank the amount of the difference. So all who 
have sold at a lower price pay to the bank the amount of the 
difference, and all who have sold at a higher price receive the 
amount of the difference. In the ring above, suppose the set- 
tling price for the day is 90 cents per bushel, and that A., B. and 
C. bought wheat at 88 cents; and D. and E. bought at 91 cents. 
It follows that — 

A. bought at 88 and sold at 91. 
B. bought at 88 and sold at 88. 
C. bought at 88 and sold at 88. 


D. bought at 91 and sold at 88. 
E. bought at 91 and sold at 91. 


Under the rule given above — 


A. receives from the bank as buyer, 2 cents per bu. 
A. receives from the bank as seller, 1 cent per bu. 
B. receives from the bank as buyer, 2 cents per bu. 
C. receives from the bank as buyer, 2 cents per bu. 
D. receives nothing either as buyer or seller. 
E. receives from the bank as seller, 1 cent per bu. 
Total received by the ring from the bank, 8 cents per bu. 


Further — 


A. pays nothing to the bank, either as buyer or seller. 
B. pays the bank as seller, 2 cents per bu. 
C. pays the bank as seller, 2 cents per bu. 
D. pays the bank as buyer, 1 cent per bu. 
D. pays the bank as seller, 2 cents per bu. 
E. pays the bank as buyer, 1 cent per bu. 
Total paid to the bank by the ring, 8 cents per bu. 


B. and C. each pay 2 cents and each receive 2 cents. E. pays 
1 cent and receives 1 cent. We may therefore cancel them, and 


XUM 
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reducing the equation to its lowest terms find that A. has re- 
ceived 3 cents, and D. has paid out 3 cents per bushel. And 
this is precisely the result which would have been reached if each 
trade had been settled separately and the wheat had been delivered 
in each case. 

No one either makes or loses in the trade by the operation of 
the ring. Its value consists in the immense saving of time and 
labor. 

The ring settlement differs from the bank clearing house in 
several respects. The entire membership of the exchange does 
not resolve itself into a single ring as is the case in the bank 
clearing house, but the members form several smaller settling 
rings which are carried forward at the same time. Again, the 
ring settlement is an entirely voluntary adjustment between 
the members of the particular circle. If for any reason, either 
A., B., C., D: or E. did not choose to ** ring up ”’ that particu- 
lar deal, or did not choose to ring it up with those particular 
parties, he need not do so, but may insist on a separate settle- 
ment, or he may ring up the deal in another circle, if he can find 
one of which his trade can be made a component part. 

We have thus far considered the ring as between members 
of the exchange, dealing upon their own account. But fre- 
quently the members are not dealing for themselves, but as 
brokers for others. If those others are members, of course 
they know all about the rules and usages and are governed 
by them.? 

But where the member acts as a broker for an outsider, 
the question has proved more difficult. As, in the supposed 
ring, A. has bought from B. and sold to E. He usually has 
bought for one person, say X., and sold for another, say Y. 
Can he lawfully ring up these trades? Is not the contract 
with B. held for X.’s benefit, and has A. any right to release 
B.? Is it not a violation of his duty toX.? The true answer 
to these questions lies in the nature of the broker’s contract. 
This is admirably stated by the late Baron Bramwell in Bow- 
ring v. Shepherd.? He said: ** The true way to look at these 


1 Durant v. Burt, 98 Mass. 161; 2 L. R. 6Q. B. 809 at 325. 
Colket v. Ellis, 10 Phila. 875. 
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contracts, and to understand them, is that when A. purports 
to buy of B. for the account of his customer, what he really 
does is this— A. in effect says: ‘I will on the account day 
take of you, and pay you for certain shares, or I will find 
you some person who will doit for me.’ And B., on the other 
hand, says, ‘On that day I will transfer to you certain shares 
and receive from you payment for them, or I will find somebody 
who will doit.’ That is the true explanation of the stock ex- 
change contract. When the time arrives — when the seller finds 
his substitute, and the buyer finds his substitute, and the two 
substitutes meet through their brokers, then the obligation is 
created between them.”’ 

And this view is reaffirmed by the recent case in the House of 
Lords of Nickalls v. Merry.! 

In the ring supposed, as the contract with B. is not specifically 
appropriated for the benefit of X., A. has only agreed with B. to 
take or find a substitute by a given time. With X. he has only 
agreed to procure the wheat by a given day. The contract with 
B. is appropriated to X. with the right of substitution reserved. 

Therefore A. has the right if he wishes to ring up the contract 
with B., to do so, if he first secures another contract to substitute 
therefor. 

It may be asked what advantage it will be to A., or to his cus- 
tomers to buy in a new contract in order to ring up the old one. 
The answer is twofold: (1) Financial prudence. (2) Conven- 
ience in accounts. Experience has shown that old contracts on a 
broker’s books are like an old stock in trade. It is not safe to 
carry the contracts too long. It is better for the broker from 
time to time to settle up the old contracts and make new ones at 
market rates, settling the difference and so keeping the contracts 
that stand open on his books near to the market price — and 
keeping the differences closely settled with his principals. The 
loss on old bought contracts is likely to be greater in case of a 
panic, and the loss on old sold contracts is likely to be greater in 
case of a corner, than when the contracts are kept closely settled 


at market prices. It is simply the easiest method of keeping 
the margins good. 


1 L. R. 7 Eng. & Ir. App. 580. 
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It remains to notice the decisions upon this particular usage. 
First we have to notice Lord Romilly’s decision in Hodgkinson 
vy. Kelly.’ Speaking of a purchase through a chain of sellers, he 
said: ** It is a transaction regulated by a particular practice, 
having reference to contracts of this description only, a practice, 
long subsisting, recognized by courts of law, of which all parties 
are cognizant, and from which neither party can recede. It is 
obvious, also, that it is founded on common sense and common 
honesty, for it is of no sort of importance to A. to know to whom 
his shares are transferred nor is it to B. to know from whence the 
shares come.’’ 

In America it has been equally well settled since the decision 
of Nourse v. Prime by Chancellor Kent,’ that it is not necessary 
for a broker to preserve the identical stock bought by him for a 
particular order; that its identity is immaterial; and that the 
brokers’ duty is simply to retain on hand stock of kind and 
quantity sufficient to provide for the order; an’ that subject 
to this limitation, he may buy and sell as he pleases and 
change the stock at will.® 

And the same rule has prevailed in England from the time of 
the litigation over the South Sea Bubble to the present time.‘ 

These principles, making the identity of the party dealt with 
and the identity of the shares dealt in immaterial in transac- 
tions with a broker, contain the whole rationale of the ex- 
change clearing house. It would be difficult to state more 
accurately the precise principles upon which it is carried on than 
they are stated by Chancellor Kent in Nourse v. Prime. He put 
stock in a broker’s hands on the same footing with grain in 


1 L. R.6 Eq. Cas. 496. Mo. 426. Fordecisions distinguished and 
24 Johns. Ch. 490; 7 Id. 69. contra see Allen v. Dykers, 3 Hill (N. 
3 Nourse v. Prime, supra; s.c.7 Johns. Y.) 593; s. c.7 Hill, 497 (which so far 
Ch. 69; Horton v. Morgan, 19 N. Y.170; as contra may be regarded as overruled 
Stewart v. Drake, 46 N. Y. 449; Taussig sub silentio); and Parsons v. Martin 11, 
v. Hart, 58 N. Y. 425; Levy v. Loeb, 85 Gray 111. 

N. Y. 365; Gilpin v. Howell, 5 Barr (Pa. 4 LeCroy v. Eastman, 10 Mod. 499 (A. 
St.), 41; Wynkoop v. Seal, 64 Pa. St. D. 1722 per Parker Ld. Ch.); Turner v. 
861; Worthington v. Tormey, 84 Md. Crookshanks, 7 Brown’s Parl. Cas, 255; 
182; Price v. Gover, 40 Md, 102; Atkins followed in Ekins v. Macklish, Amb. 184, 
v. Gamble, 42 Cal. 86 at 103; Boylan. 187, per Hardwicke, Ld. Ch. 

Huguet, 8 Nev. 345; Berlin v. Eddy, 33 
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a warehouse. He held the claim of the customer to be only 
for a given amount and not for specific shares. 

The late decision in America, of Irwin v. Williar,’ expressly 
following the latest decision in England, is to the effect that 
the usage is not invalid or in itself against public policy, but 
that it so far changes the broker’s position into that of a 
vendor that it will not bind the principal without his knowl- 
edge and assent. 

The English case, Robinson v. Mollett, is one of great in- 
terest. The judges of Common Pleas were equally divided at 
the first hearing.? On appeal to the Exchequer Chamber the 
judges were equally divided there.*- Each time, therefore, a 
formal judgment for the plaintiff with a rule nisi was entered, 
and an appeal taken to the House of Lords.‘ 

There the defendant, a merchant in Liverpool, employed the 
plaintiffs to buy tallow for him in the London market. The 
action was for loss by the broker upon a resale of the tallow, 
which the defendant refused to accept. The court gave the fol- 
lowing statement of the usage: ‘* There exists an established 
custom in the London tallow trade for brokers, when they re- 
ceive an order from a principal for the purchase of tallow to 
make a contract or contracts in their own names without disclos- 
ing their principals, and also to make such contracts either for 
specific quantity of tallow so ordered, or to include such order 
with others they may have received in a contract for the entire 
quantity, or in any quantities at their convenience, at the same 
time exchanging bought and sold notes with the selling broker, 
as above described in the present case, and passing to their prin- 
cipals a bought note for the specific quantity ordered by them 
* * * and that when a broker so purchases in his own name, 
he is personally bound by the contract; and that, on the usual 
settling days, the brokers balance between themselves the pur- 
chases and sales so made, and make or receive deliveries to or 
from their principals, as the case may be, or if their principal 
refuse to accept or deliver, then to sell or buy against them, as 
the case may be, and charge them with the loss, if any, or if de- 


1 110 U.S, 499. L.R.7C. P. 84. 
2 L. R.6C. P. 646. 4L. R.7H. L. (Eng. & Ir. App.) 802 
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livery is not required on either side, then any difference which 
may arise from a rise or fall in the market is paid by the one to 
the other. This custom does not exist at Liverpool, and was un- 
known to the defendant. The whole of the transactions and 
dealings in the present case were carried out in accordance with 
this custom.”’ 

The judges of Common Pleas who favored adopting the cus- 
tom in its entirety as part of the contract, independent of notice 
to the principal, were Bovill, C. J., and Montague Smith, J. At 
the Exchequer Chamber the same view was sustained by Kelly, 
C. B., Channell, B., and also by Lord Justice Blackburn, who 
delivered an opinion showing a most profound insight into the 
practical workings of custom. At the House of Lords, Black- 
burn, L. J., referred to his former opinion and supplemented it 
by further remarks, which were concurred in by Baron Am- 
phlett. On the other side, holding that knowledge by the princi- 
pal must be shown, there were, at the common pleas, Willes and 
Keating, JJ., and at the Exchequer, Hannen and Mellor, JJ. and 
Cleasby, B.; at the House of Lords, Cleasby, B., and Mellor, 
J., who were reinforced by Brett and Grove, JJ., and carried 
their **noble and learned friends ’’ of the House of Lords with 
them. Willes, Keating, Mellor and Cleasby objected on the 
ground that the custom enabled the broker to sell directly to his 
own principal, and would enable him to pass off an inferior bar- 
gain on the principal. Hannen, J., thought that the custom 
would be good in the case of a commission merchant but not in 
the case of a broker. How it would be in the case of one doing 
business as ‘** broker and commission merchant’? (a common 
combination, and the one existing in Higgins v. McCrea, given 
above), he did not say. 

Blackburn, L. J., in explaining the origin of the custom, said: 
‘*T can understand that the dividing of a lot may necessitate 
some negotiation and trouble, so as to sometimes cause a bargain 
to be lost which would be made if the whole lot were taken at 
once. Possibly even the objection to dividing a lot may be one 
only to be overcome by a fraction of rise in the price; and 
therefore I can easily imagine reasons why the broker engaged in 
such a business should desire to have every facility for purchas- 
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ing entire lots, though the quantity may not precisely correspond 
with that specified in the order of any of his constituents, and [ 
can also understand why the constituent should be willing to 
give every facility for uniting his order with those of others, or 
splitting his order into different parts, if thereby it can be exe- 
cuted more promptly or on more favorable terms. * * * 
And (still assuming contrary to the fact in the present case that 
there was privity of contract), if the person who was to supply 
the goods to the broker’s constituent A. had chanced to have 
made a contract through the same broker to receive similar goods 
at a lower price from a constituent B., I can conceive no reason 
why he should not say to the broker; ‘ Apply the goods which 
your constituent B. is to supply to me at so much a ton to the 
fulfillment of the contract by which I am bound to supply to 
your constituent A. at so much more a ton, and apply the 
money you pay on behalf of A. (to me), in the first instance in 
paying B., and hand over to me only the surplus.’ This is 
called in the case setting off one contract against another, and it 
was treated on the argument as something abnormal, and which 
it would require a custom to justify. But it struck me on the 
argument that it would be quite fair and proper, and required 
no custom at all to justify it. IT asked what harm it would do to 
A. if his contract was fuifilled by means of this which is called a 
set-off; how he was prejudiced by receiving all.that he had bar- 
gained for by means of this or any other machinery that was 
convenient to the other side. No answer was given; and after 
turning it over it in my mind I can see none that could have been 
given.”’ 

A decision against the established usage of trade, by so nar- 
row a majority as this, can hardly be considered decisive. It 
seems.a ground for regret that the opinion of Blackburn, so 
justly pre-eminent in mercantile law, since the publication of his 
work on Sales, should not have been given greater weight ; and 
to us, still more reason for regret that the United States Supreme 
Court should have followed their ‘‘ noble and learned friends’”’ 
of the Lords and decided against Blackburn and the custom of 
merchants. 


Occasionally, as in the judgments of the learned Lord Jus- 
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tice Blackburn, of Lord Romilly, in Hodgkinson v. Kelly, and 
Baron Bramwell, above cited, and in the courts of Illinois,' the 
courts have gone the full length of adopting the custom in its 
entirety. 

Occasionally, as in the original trial of the case summarized 
above, and in some of the Pennsylvania cases,? we find courts 
which, owing to unfamiliarity with the ways of great commercial 
centers, or to suspicion against business methods involving 
principles unknown to the early common law, treat the custom 
as one against public policy, and rule against it as a matter of 
law. 

The rule in favor of the custom was thus expressed by U. S. 
District Judge Bunn, in the Western District of Wisconsin: 
‘If the transactions disclosed by this case are illegal, then, un- 
doubtedly a great part of the banking and clearing house trans- 
actions in our great commercial centers are illegal also. I am 
persuaded that to hold them so would be trenching too severely 
upon the business of the commercial world, without any corre- 
sponding benefit to be expected from it.”’ * 


The present tendency of the decisions, and, I believe the in- 
evitable result of the discussion, is accurately summed up in 
Judge Gresham’s charge to the jury at the original trial of Irwin 
v. Williar, in the following simple words:* ‘* These customs are 
founded in commercial convenience; they are not in contraven- 
tion of the law, and they are valid.”’ 


MERRITT STARR. 
CuicaGo, ILL. 


1 Oldershaw v. Knoles, 4 Brad. ([ll. (Pa.) 109; Dickson’s Executor v. Thomas, 
App.) 63; 6 Id. 825; Bailey v. Bensley, 10 W. N.C. (Pa.) 112. 


7 Til. 656. 5 Clarke v. Foss, 7 Biss. 540. 
? Ruchizkey v. De Haven, 10 W. N.C. 411 Biss. 57. 
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THE LEGAL ASPECTS OF INDUSTRIAL COPARTNER- 
SHIP. 


The main feature of industrial copartnership is a joint par- 
ticipation in profits on the part of labor and capital on the basis 
of the supposed contribution of each, to the creation of these 
profits. This is generally accomplished by an agreement on the 
part of the employer to pay certain definite wages to his em- 
ployees, and in addition, at the end of each year, to share with 
them a proportion of the profits earned during each year, after 
certain deductions have been made in favor of the capital in- 
vested. Under this arrangement the employer is to retain full 
control of the business, while the employees are to contribute no 
capital, are to have no proprietary interest in the assets of the 
business, and are to bear no share of the losses if any. Em- 
ployees are to be employees still, but are to receive in addition to 
fixed wages a certain proportion of the profits. 

The legal incidents of the relation thus created, being of 
much importance in determining the eventual success or failure of 
the plan, itis proposed briefly to consider them, first, as between 
the parties themselves ; and secondly, as between the parties and 
third persons. 

As between the parties the first question which presents itself, 
is whether a participation in profits in the manner and with the 
limitations above specified, creates a partrership. This is mainly 
a question of intention, and while profit-sharing as a rule raises 
a presumption that a partnership is intended, this presumption 
is liable to be rebutted. Among other circumstances which 
have this effect, is the fact that one of the persons so sharing in 
the profits is an employee. In such cases it is said that the em- 
ployee does not share in the profits as a principal or in the profits 
as such, but that it is merely a mode of determining his compen- 
sation and securing greater diligence in hisemployment. It is ac- 
cordingly held that where a person participates in profits and it 
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appears that his capacity is merely that ofa servant or agent, no 
partnership is created, and the law in such cases is settled in a 
uniform line of cases both in England and the United States.’ 

As between the parties, the relation is simply that of contractor 
and contractee without any of the incidents of partnership, 
unless it be a right of lien upon the profits which, however, ap- 
pears to have been decided in the negative. It follows, there- 
fore, that employees under the above arrangement would 
have no right to a technical account, but the nature of the con- 
tract is such that something in the nature of an accounting 
would be necessary to determine their rights in certain cases. 
The compensation of the employees under the contract is a cer- 
tain proportion of the profits earned during a business year, and 
if any dispute should arise with any employee as to the amount 
thereof, there would be no way of settling the matter but by 
having an account taken by some legal tribunal. The proper 
procedure in such case would be by action of assumpsit at law 
asin Smith v. Bodine et al.,? or where the account was too com- 
plicated to be taken before a jury, by a proceeding in equity, as 
in Hallet v. Cumston et al.? It will be observed that although 
jurisdiction was taken in the latter under a State statute yet 
jurisdiction exists in equity by the common law where compli- 
cated accounts are in issue.‘ The process of taking an account, 
either at law or in equity, where it is incidentally necessary to 
determine the amount of damages caused by a breach of con- 
tract, is familiar and would apply to such proceedings. 

The liability to which an employer would thus be subject of 
being obliged, at the will of any employee, to produce before a 
legal tribunal his accounts for the past year, and subject them to 
the long and tedious examination necessary in such cases, with 
the additional liability to have his business plans and methods 
made public, would be fatal to any general adoption of a plan of 


1 Reg. v. Wortley, 15 Jur. 1137; Ed- 2 74N. Y. 30. 

mundson v. Thompson et. al., 8 Jur. (N, 5 110 Mass. 32. 

8.) 285; Stocker v. Brocklebank, 3 Mac. 4 See O’Connorv. Spaight, 1 Sch. and 
& G. 250; Shaw v. Galt, 16 Ir. C. L. Lef. 305; Taffvale Ry. Co. v. Nixon et al., 
Rep. 357; Smith v. Bodine et al.74 N, 14 H. L. C. 111; Southampton Dock 
Y. 80; and the cases hereafter citedas Co. v. Southampton Harbor and Pier 
to partnership as regards third persons. Co., L. R. 11 Eq. 254. 
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industrial copartnership. Nor woulda mere agreement to refer 
all disputes about the amount of profits to arbitration help the 
matter. Even if a satisfactory mode of reference could be 
agreed upon, such an agreement, before award made would be 
utterly nugatory so far as it might be intended to be a bar to a 
suit to determine the same matter. The law in such cases is well 
settled and the reasons given for holding such agreements to be 
no bar to an action, are that they tend to oust the courts of ju- 
risdiction and that they cannot be specifically enforced.’ 

The remedy*would seem to be a change in the form of con- 
tract, so that the decision of some person or persons in whom 
both employer and employees have confidence shall be a condition 
precedent to any liability to pay anything. In other words, 
if an employer promises to pay to his employees a proportion of 
what A. or B. shall determine to be the profits of the business, 
there would seem to be no way in which the question of amount 
of profits could be brought before a legal tribunal. The differ- 
ence is this, that where there are two independent covenants, 
one to pay and the other to refer the amount if in dispute to the 
decision of a third person, then the latter will be no bar, before 
award made, to a suit upon the former and a determination of 
the amount in such suit; but when the agreement is to pay such 
an amount as a third person shall determine to be due, there is 
no liability until the amount is so determined, and until that 
time no suit can be maintained.? Of course, in the latter case the 
decision of the referee would be binding both on employer and 
employees as to whether there were any profits, and also as to 
the amount thereof. 

As has been stated, profit-sharing by virtue of an agreement 
of industrial copartnership, does not create a partnership be- 
tween employer and employees. As regards third persons, how- 
ever, a different test is applied. The doctrine was early 
established in the famous case of Waugh v. Carver,* that who- 


1 See generally, Kill‘v. Hollister, 1 Assurance Co., L. R. 2 Ex. 237; Collins 
Wils. 129; Horton v. Sayer, 4 H.& N. +. Locke, L. R. 4 App. C. 674; Dawson 
648; Eliot v. Assurance Co.,L,R. 2 Ex. v. Fitzgerald, L. R. 1 Ex. Div. 267; In- 
287; Dawson v. Fitzgerald, L. R.1 Ex. surance Co. v. Creighton, 51 Ga, 95; 
Div. 257. Reed v. Insurance Co., 128 Mass. 572. 

3 Scott v. Avery, 8 Ex. 487; Eliot v. 3 H. Bl. 285. 
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ever shares in the profits of an enterprise is liable as a part- 
ner to third persons, because such person takes a_ portion 
of the fund upon which creditors rely for payment. Or as 
the rule has been since stated, whoever participates in profits as 
such is so liable. The meaning of a participation in profits 
as such is explained by Blackburn, J., in Cox v. Hickman,’ who 
said: ‘* It is not possible, according to the common law to cause 
atrading concern to be carried on upon the terms that the ad- 
vantages of a partnership lien and security, over the assets of 
the firm, shall belong to those who have but a limited liability.”’ 
The case of Waugh v. Carver was for a long time authoritative 
upon this subject in England, but in 1860, the leading case of 
Cox v. Hickman in the House of Lords overthrew its authority. 
This case established the law of partnership as a branch of the 
law of principal and agent, and it was held that, estoppel aside, 
no person could be held liable to third persons by reason of a 
participation in profits alone, but it must appear that he expressly 
or impliedly, as principal, authorized debts to be contracted upon 
his responsibility. Participation in profits raised a presumption 
of such authority, but was not conclusive. And in this case per- 
sons were held not liable as partners though both participating 
in profits and having a lien upon the assets.’ In the United 
States the doctrine of Waugh v. Carver was for a long time law, 
but recently the courts of some States have followed Cox v. 
Hickman.® 

It would seem at first blush that the principle of the earlier case 
was broad enough to cover a participation in profits by an em- 
ployee, but the courts have always made a distinction which ex- 
cepted such a participation from the general rule. While 
affirming that a participation in profits as such rendered parties 
liable to third persons as partners, it was decided that employees 
did not share in the profits as such, but that they received as 
compensation an amount equal to a proportion of the profits and 


19C. B, (x. 8.) 48. 8 Beecher v. Bush, 45 Mich. 188; 
2 See also Kilshaw v. Jukes et al.,3 Eastman wv. Clark, 53 N. H, 276; Harvey 

B. & S. 847; Bullen v. Sharpe, L. R.1  v. Childs et al., 28 Ohio St. 819. Contra, 

C. P. 86; Holme v. Hammond etal., L. Legett v. Hyde, 58 N. Y.272. 

R.7 Ex. 218; Mollwo, March &Co. v. 

Court of Wards, L. R. 4 P. C. 419. 
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were not therefore liable as partners.'’ In many of the cases 
the decision was also put upon the ground that employees in such 
cases had no lien upon the assets.? The same result would, without 
doubt, be reached in jurisdictions where the authority of Cox ». 
Hickman is acknowledged, for the reason that an employee does 
not share in the profits as a principal or principal trader; and, 
therefore, does not authorize the contracting of debts upon his 
responsibility. Whichever test is applied, therefore, the cases 
are uniform with one or two unimportant exceptions,* which are 
no longer of authority, that an employee who shares in the profits 
of an enterprise by way of compensation is not liable as a part- 
ner to third persons.® 

In many of the cases previously cited it has been decided 
either expressly or by implication that an employee has no lien 
upon the assets for his share of the profits.6 It may be that the 
decision in such cases was influenced by an anxiety to escape 
from the hardships of a strict application of the principle of 
Waugh v. Carver. It would seem not inconsistent with general 
equity principles that a contract to give a person a share of the 
profits of an enterprise should create something in the nature of 


an equitable lien upon the assets out of which those profits come. 


Boston, Mass. 


1 Ex parte Hamper, 17 Ves. 403; 
Champion v. Bostick, 18 Wend. 184; 
Denny et al. v. Cabot et al., 6 Met. 82; 
Parker v. Canfield, 87 Conn. 250; Ed- 
wards v. Tracy, 62 Pa. St. 374. 

2 See Ex parte Hamper, 17 Ves. 403; 
Berthold v. Goldsmith, 24 How. 536; 
Fitch v. Harrington et al., 13 Gray, 468. 

> See generally Kilshawv. Jukes et al., 
3 B. &S. 847; Bullen v. Sharpe, L. R. 1 
C. P. 86; Holme v. Hammond et al., L. 
R. 7 Ex. 218; Mollwo, March & Co. v. 
Court of Wards, L. R. 4 P. C. 419. 

* Hesketh v. Blanchard, 4 East, 144; 
Purviance v. McClintee, 6 S. & R. 259; 
Dry v. Boswell, 1] Camp. 329. 

> See also as to this point, Sankey et 
al. v. Iron Works, 44 Ga. 228; Macy v. 
Combs, 15Ind. 469; Holbrook et al. v. 


FREDERIC E. Snow. 


Oberne et al., 56 Iowa, 324; Lewis v. Chad- 
bourne, 54 Me. 484; Moore v. Smith, 19 
Ala. 775; Sangston et al. v. Hacket et al,, 
25 Md. 1738 ; Vorhees v. Jones, 5 Dutch.270; 
Richardson v. Hughitt, 76 N. Y.55. This 
matter is now regulated in England by 28 
and 29 Vict., ch. 86, sect. 2, which provides 
that ‘‘no contract for the remuneration of 
aservant or agentof any person engaged 
in any trade or undertaking by a share of 
the profits of such trade or undertaking 
shall of itself, render such servant or agent 
responsible as a partner therein, nor give 
him the rights of a partner.” 

6 See, especially, Ex parte Hamper, 17 
Ves. 403; Berthold v. Goldsmith, 24 
How. 536; Fitch v. Harrington et al., 13 
Gray, 468. 
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Patents are assignable at law and in equity, as other choses 
in action. An assignment vests in the assignee the whole or 
a part of the monopoly or exclusive right of the inventor 
to manufacture, use and sell the invention described by the 
terms of the letters-patent.’ Nor is the assignability of a 
patent restricted to the transfer between the original par- 
ties ;? for under the rules of equitable estoppel a sub-assignee 
with knowledge of equities between the original parties may 
acquire a good title through a bona fide assignee for value, 
without notice of equities; for if the rule were otherwise, good 
titles to patents in the hands of innocent persons might become 
worthless for want of a market.’ In the construction of such 
contracts of assignment it is a general rule that the sense in 
which the parties shall be intended to have used the terms em- 
ployed in such contracts must be gathered from the instrument 
itself. And from this rule, if the invention assigned be suffi- 
ciently stated in the deed, it will be held that a misnomer thereof 
will not affect the validity of the assignment. And contracts 
of assignment of letters-patent, like assignments of other choses 
in action, should be construed so as to carry out the intentions 
of the parties.® 

. The Title of the Assignee. — A bona fide assignee for value, 
without notice, will take a good legal title under an assignment 


Hendrie v. Sayles, 98 U. S. 546; Randel, 19 Blatchf. 495; s.c.8 Fed. Rep. 
Nicholson Pavement Co. v. Jenkins, 14 591. 
Wall. 452; Stevens v. Gladding, 17 How. 8 Wright v. Randel, 19 Blatchf. 495; 8 
447; Stephens v. Cady, 14 Jd. 528; Clum Fed. Rep. 591. 
v. Brewer, 2 Curt. 506; Baldwin v. Sibley, 4 Railroad Co. v. Trimble, 10 Wall. 
1 Cliff. 150; Farrington v. Gregory, 4 367; Goodyear v. Cary, 4 Blatchf. 271; 
Fish. 221; Rumsey v. Buck, 20 Fed. Rep. Baldwin v. Sibley, 1 Cliff. 150; Weth- 
697; Clark v. Aidie, L. R. 2 App. Cas. erill v. Passaic Zinc Co., 6 Fish. 50. 
423. 5 Harmon v. Bird, 22 Wend. 113. 

? Hendrie v. Sayles, supra; Wright v. § Nicolson Pavement Co. v. Jenkins, 
14 Wall. 452. 
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of a patent that is in writing and recorded within three months 
of its delivery ;' and an equitable assignment, with or without 
writing, and if in writing, without record, will be supported as 
against the assignor and third persons, except subsequent bona 
Jide assignees for value without notice.? The statute,’ gives the 
assignee of a patent three months from its delivery to file his 
assignment, and during such time even a bona fide assignee for 
value, without notice, cannot acquire any title against him. 
Within this period such second assignee, although paying value, 
must himself look out for his own protection, as the first assignee 
of patents enjoys in respect of constructive notice greater rights 
than assignees of other choses in action.‘ Such provisions 
as to time when such assignment shall be recorded are regarded 
as merely directory in character. Anassignment may be recorded 
at any time after, the title of the assignee not being affected 
by such delay, except as to intermediate bona fide assignees 
advancing value upon the title as shown by the record of the 
patent office. As between the parties themselves, no record 
of an assignment is necessary, as the execution and delivery 
of such assignment is held to amount to a warranty of title; ° 
nor as against infringers of the patent.’ A prior assignee 
of a patent, although the assignment be unrecorded, is pre- 
ferred as against subsequent assignees with notice, actual or 


1 Gottfried v. Miller, 104 U.S. 521; 
Hendrie v. Sayles, 98 Jb. 646; Nicholson 
Pavement Co. v. Jenkins, 14 Wall. 452; 
Stephens v. Cady, 14 How. 528; Chum 
v. Brewer, 2 Curt. 506; Fetter v. Newhall, 
21 Blatchf. 445; s.c.17 Fed. Rep. 841; 
Rumsey v. Buck, 20 Fed. Rep. 697; Con- 
solidated Middlings Purifier Co. v. Guil- 
der, 8 76.155; Faulks v. Kamp, 3 Jb. 898; 
Curran v. Burdsall, 20 Jb. 885; Newell v. 
West, 13 Blatchf. 114; Baldwin v. Sibley, 
1 Cliff. 150; Jordan v. Dobson, 4 Fish. 
232; Gibson v. Cook, 2 Blatchf. 144; 
Woodworth v. Cook, Jd. 151. 


877; Saxton v. Aultman, 15 Ohio St. 
471; Campbell v. James, 818 Blatchf. 
92; s.c. 2 Fed. Rep. 338. 

3 Rev. Stats. U.S. 1878, sec. 4898. 

4 Gibson v. Cook, 2 Blatchf. 144. 

5 Pitts v. Whitman, 2 Story, 609; 
Brooks v. Byam, Jb. 525; Secombe »v. 
Campbell, 18 Blatchf. 108; s.c. 2 Fed. 
Rep. 357; Case v. Redfield, 4 McLean, 
526; Boyd v. M’ Alpin, 3/6. 427. To like 
effect, under the English Registry Act: 
Hassett v. Wright, L. R. 10 Eq. 513. 

6 Curran »v. Birdsall, 20 Fed. Rep. 835; 
Case v. Redfield, 4 McLean, 527; Turn- 
? Continental Ardine Windmill Co. pull ». Plow Co., 6 Biss. 229; Faulks ». 
v. Empire Windmill Co., 8 Blatchf. 295; Kamps, 17 Blatchf. 432. 

s. c. 4 Fish. 428; Ashcroft v. Walworth, 7 Brooks v. Byam, 2 Story, 525; Pitts 
1 Holmes, 152; Peck v. Bacon, 18 Conn. Byam, 6. 525. 
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constructive, although paying value.’ Such constructive notice 
may be presumed from knowledge of the manufacture and 
sale of the invention ;? or where the assignee was a director 
of the company to which the second assignment was made.’ 
And the rule was enforced where the second assignment 
was made without consideration. Nor will the rights of an 
assignee of an unrecorded assignment be affected by a second 
assignment of ‘* his (the assignor’s) right, title and interest ’’ to 
the same territory to a third person, as fraud by the assignor 
will not be presumed as against the first assignee.’ An equitable 
title will be enforced where a certain payment to the assignor 
is recovered,’ or where the assignment terminates before the 
patent.’ 

The Title of Assignees before Issue. — The inchoate right of an 
inventor to the monopoly or the right of exclusive manufacture, 
use and sale of the invention of which he is preparing the models 
and plans, with the intention and expectation of obtaining a 
patent therefor is a subject of assignment. Such assignment is 
supported as valid upon the ground that, so far from showing an 
intended abandonment of his work on the part of the inventor, 
it indicates an expectation on the part of both parties that the 
necessary work will be done so as to perfect the invention, and 
then to obtain a patent therefor. 

When an invention is so assigned, an assignee for value in 
good faith acquires an equitable right to the monopoly or right 
of property vested in the inventor, and the power of recording 
such assignment to make such right perfect and absolute, the 
whole interest of the inventor passing to the assignee at the time 


1 Saxton v. Aultman, 15 Ohio St. 471; Brown v. Jackson, 3 Wheat. 449. It 
Continental Ardine Windmill Co.v. Em- was queried by the court in Turnbull »v. 


pire Windmill Co., 8 Blatchf. 295. Plow Co., supra, whether the rule stated 
2 Pruid v. Manufacturing Co., 16 could prevail against an assignment 
Blatchf. 453. which left no interest in the assignor. 


8 Continental Windmill Co. v. Em- Oliver v. Piatt, 83 How. 883; May v. 
pire Windmill Co., 8 Blatchf. 295; Cut- Le Claire, 11 Wall. 232. 
ter Co. v. Sheldon, 10 Jd. 1. ® Sayles v. Dubuque & Sioux City 

* Saxton v, Aultman, 15 Ohio St, 471. Railroad Co., 5 Dill. 563. 

5 Turnbull v. Plow Co., 6 Biss. 280; 7 Cook v. Bidwell, 8 Fed, Rep. 452. 
Ashcroft ». Walworth, 1 Holmes, 152; 
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of its execution.’ And the rule applies in favor of a sub. 


assignee for value, although with notice of equities, if holding 
title through a bona fide assignee for value, without notice? 
Where such assignment, however, contains a provision that, 
when issued, the patent shall issue to the assignee, a legal title at 
once vests in the assignee, although the patent may be issued 
to the assignor.* But such assignor, while holding such patent 
in his possession, there being in the statute no provision for the 
recording of asstgnments of unpatented inventions, may convey 
a good title to a bona fide assignee, advancing a valuable con- 
sideration on the possession of such titles, without notice of the 
prior assignment, the record of itself not constituting con- 
structive notice against bona fide assignees for value, without 
notice.* ; 
The Title of the Assignee to Re-issues or Renewals, and Ex- 
tensions. —The inchoate right of an inventor to obtain in the 
future, on the expiration of the term of his patent, re-issues or 
renewals and extensions of his monopoly or right of property 
in his invention, is also assignable. The transfer is held a legal 
assignment of such inchoate right, when made in a bona fide 
transaction, for a valuable consideration. The title thus acquired 
comes into effect upon the granting of such re-issue, or renewal 
and extension, the right under the assignment being considered 
as a right in the thing itself, a jus ad rem, and not as a mere 
executory contract for the payment of money.’ The reasons 
upon which such assignment of an inchoate right is sustained as 
an assignable chose in action were ably stated by Mr. Justice 
1 Hendrie v. Sayles, 98 U. S. 546; 
Littlefield v. Perry, 21 Wall. 205; Read 
v. Bowman, 2 Jb. 591; Gayler v. Wilder, 
10 How. 477; Dixon v. Meyer, 4 Wash. 
72; Herbert v. Adams, 4 Mason, 15; 
Rathbone v. Orr, 5 McLean, 181; Gay v. 


Cornell, 1 Blatchf. 506; Elm City Co. v. 
Wooster, 6 Fish, 452. 


son Pavement Co. v. Jenkins, 14 Wall. 
452; Railroad Co. v. Trimble, 10 Jd. 367; 
Wilson v. Rosseau, 4 How. 646; Clum 
v. Brewer, 2 Curt. 406; Newell v. West, 
13 Blatchf. 114; Day v. Candee, 3 Fish. 
9; Ruggles v. Eddy, 10 Blatchf. 52; 
Waterman v. Wallace, 13 Jb. 129; Weth- 
erill v. Passaic Zine Co., 6 Fish. 50; 
? Hendrie v. Sayles, supra. Gibson v. Cook, 2 Blatchf. 144; Larabee 
3 Railroad Co. v.Trimble, 10 Wall. 367. v. Peoria, Pekin & Jacksonville Railroad 
4 Wright v. Randel, 19 Blatchf. 495; Co.,8 Bann. & Ard. 180; Printing and 
s. c. 8 Fed. Rep. 591. Numerical Registry Co. v. Sampson, L. 
5 Hendrie v. Sayles, 98 U. S. 546; R.19 Eq. 462. 
Hartshorn v. Day, 19 How. 211; Nicol- 
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Curtis in the leading case of Clum v. Brewer,' decided in 1855 
(and which were said to be ** satisfactory reasons’’ by the Su- 
preme Court of the United States (Mr. Justice Clifford) in a 
jate case, Hendrie v. Sayles): * ‘* There is nothing in the nature 
or incidents of such a right, to distinguish it as a subject of sale, 
from the inchoate right to obtain the original patent. Each 
appertains to the inventor by reason of his invention. Each is 
incomplete, and its completion depends upon the compliance by 
the inventor with conditions, and the performance by public 
officers of certain acts prescribed by law. It is true, the title 
of an inventor to an extension is still further qualified by a 
further condition, of his failure to obtain remuneration from the 
enjoyment of the exclusive right for the first term of fourteen 
years. But though this is an additional condition, which may ren- 
der parties less willing to contract, its existence does not change 
the nature of the right, and it no more prevents it from being the 
subject of a contract of sale, than any other condition attached 
to it.”’ 

It is necessary also, in order that an assignment of a patent 
after issue should carry with it the right of re-issues or renewals 
and extensions, that the intention so to include them must 
have come within the agreement of the parties. Such apt 
words must also be used in the assignment as to show that the 
conveyance includes more than the term specified in the patent 
itself, for the right to the extension of a patent is held as per- 
sonal to the inventor, and as being in fact a new grant to him, 
and does not, therefore, as of course pass as an appurtenant 
to the assignment of the original patent. Assignments drawn 
in express terms, ‘‘to the full end of the term for which 
said letters-patent are or may be granted,’’ are held to include 
re-issues, renewals and extensions. The word renewal’’ is 


1 2 Curt. C. C. 506, 520. Chum v. Brewer, 2 Curt. 506; Brooks v. 
298 U.S. 550, 553 (Mr. Justice Clif- Brickwell, 4 McLean, 64; Jenkins v. Nic- 
ford). olson Pavement Co., 1 Abb. 567; Wood- 


8 Wilson »v. Rosseau, 4 How, 646; worth v. Sherman, 3 Story, 171; In re 
Hendrie v. Sayles, 98 U. S. 550; Nic- Morgan’s Patent, 1 Web. P. R. 738. 
olson Pavement Co. v. Fisher, 14 Wall. 4 Railroad Co. v. Trimble, 10 Wall. 
452; Waterman v. Wallace, 13 Blatchf. 267; Nicolson Pavement Co. v. Jenkins, 
129; Gibson v. Cook, 2 ib. 144; Weth- 14 Jb, 452; Hendrie v. Sayles, 98 U.S. 
erill v. Passaic Zine Works, 6 Fish. 50; 546; Ruggles v. Eddy, 10 Blatchf. 52; 
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held to include extensions;' and also, where an assignment 
was of ‘‘all rights and property’’ that I ‘* may have’’ in and 
from ‘*any”’ letters-patent.? In cases of well founded doubt 
as to the proper construction of an assignment, the presumption 
is against the assignor;* and a court of equity will enforce in 
favor of an assignee an extension of patents, where the inten- 
tions of the parties to the assignment was that it should have 
that effect, non obst. the terms of the contract itself.* And an 
assignee for value of an assignment of a renewal of a patent, 
may, by paying or offering to pay the consideration upon the 
granting of the renewed patent, become vested with the legal 
title to the patent, his equitable title being merged into the 
legal title upon the issue of the patent.’ : 
In England, an assignee, whether of the entirety of a patent 
or of a part or share of it, takes a legal interest; * and having 
this legal interest, is entitled to petition to the Privy Council for 
an extension of the patent. This right of the assignee was sup- 
ported by the Privy Council by its president, Lord Brougham, 
in Morgan’s Patent,’ as being of benefit to the inventor, the 
learned jurist saying that, ‘‘If the assignee is not remunerated 
at all, it might be said that the chance of the patentee of making 
an advantageous conveyance to the assignee would be materially 
diminished, and consequently his interest damnified. For this 
reason, consideration has been given to the claims of the 
assignee, who has an interest in the patent.’’ 
The strict rule of construction as to requiring apt words to 


Pitts v. Hall, 3 Jb. 201; Hodge v.J{Hud- were permitted by laches of the assignees 
son River Railroad Co., 6 Jb.85; Phelps innocently to acquire rights, an estoppel 


v. Comstock, 4 McLean, 858; Case v. 
Redfield, Jb. 526; Gear v. Holmes, 6 
Fish. 595; Mowry v. Railroad Co., 10 
Blatchf. 89; Waterman v. Wallace, 13 Jd. 
129; Clum v. Brewer, 2 Curt. 506. 

1 Goodyear v. Cary, 4 Blatchf. 271; 
Chase v. Walker, 3 Fish. 120; Pitts ». 
Hall, 3 Blatchf. 201. 

2 Clum v. Brewer, 2 Curt. 506. 

8 Smith v. Selden, 1 Blatchf. 475; May 
v. Chaffee, 2 Dill. 8385. But where the 
terms of an assignment of a patent were 
imperfectly expressed, and other parties 


arose as against his claim torelief. Laver 
v. Dennett, 109 U. S. 90. 

4 Labaree v. Peoria, Pekin & Jack- 
sonville Railroad Co., 3 Bann. & Ard- 
180. 

5 Hartshorn v. Day, 19 How. 211; 
Newell v. West, 13 Blatchf. 114. 

6 Dannicliff v. Mallett, 7 C. B. (x. 8.) 
209; Walton v. Lavater, 8 C. B. (x. 8.) 
184, 

7 In re Morgan’s Patent, 1 Web. P. R. 
738. 
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show an intention to include re-issues, renewals and extensions 
in an assignment of an existing patent is not applied to cases 

where the assignment is of the invention itself, when before the 

letters-patent are issued the legal title passing when an assign- 

ment of the invention is issued to the assignee. In such cases a 

presumption of law arises that the assignee of the invention 

itself is entitled to re-issues or renewals and extensions of the 

patent, unless there be something in the instrument of assign- 
ment indicating a different intention.’ 

The rule in such cases of assignment is stated by Mr. Justice 
Clifford, in Hendrie v. Sayles,’ viz.: ‘*A conveyance of the 
described invention carries with it all its incidents, and all the 
well considered authorities concur that the inchoate right to obtain 
a renewal or extension of the patent is as much an incident of 
the invention as the inchoate right to obtain the original patent ; 
and if so, it follows that both are included in the instrument 
which conveys the described invention, without limitation or 
qualification.’”’ And the court sustained a bill for infringement 
after a renewal of the patent brought by a sub-assignee. 

The Assignee, as Subject to Equities. — Patents, however, being 
non-negotiable choses in action, are subject to equities Jand 
defenses attending such choses in action. Under this rule 
an assignee, although advancing value in good faith, and without 
notice of equities or defenses, is not able to acquire any better 
title than his assignor had, unless the assignor or some prior 
assignee has by his conduct brought himself within the rules of 
equitable estoppel.’ The assignee is subject to any defenses 
good against the assignor,‘ as that the assignment was pro- 
cured by fraud. Assignees must also examine the title of their 
assignors; for, without doing so, they purchase at the peril of 


1 Hendrie v. Sayles, 98° U. S. 546; Sherman, 3 Story, 171; Kinsman v. Park- 
Gayler v. Wilder, 10 How. 477; Emmons _hurst, 18 How. 289; Hawley v. Mitchell, 
v. Sladden, 2 Bann. & Ard. 199; 9 Offi. 1 Holmes, 42; Hamilton v. Kingsbury, 
Gaz. 852; Clum v. Brewer, 2 Curt. 506. 17 Blatchf. 460; s. c. 4 Fed. Rep. 428; 
2 98 U.S. 546, 554. Waderman v. Société Gén. d’ Electricité, 
8 Pennington v. Hunt, 20 Fed. Rep. L. R. 19 Ch. D. 247. 
195; Hapgood v. Rosenstock, 28 Ib. 86; 4 McClurg v. Kingsland, 1 How. 202. 
McClurg v Bingsland, 1 How. 202; Hen- 5 Day v. New England Car Spring 
drie v. Sayles, 98 U. S. 550; Woodworth». Co., 3 Liv. Law Mag. 44. 
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notice of equities which would by so doing have been disclosed.! 
And the rule applies also to sub-assignees thus chargeable with 
notice of the terms of instruments which should have led them 
to inquire of the original assignors.? Sub-assignees are subject 
to equities arising out of the original transaction.® And knowl- 
edge of a prior assignment before advancing money, will render 
the title of a second assignee subject to the rights of the first; * 
and so will notice of fraud in the original transfer.’ Nor 
will the right to accrued damages or profits vest in an assignee, 
unless so granted by the terms of the instrument.® 

The rules of equitable estoppel are enforced in favor of bona 
Jide assignees of patents for value,-without notice of equities, 
A second assignee, although chargeable with knowledge of a prior 
unrecorded equitable mortgage, may, under the rules of equit- 
able estoppel, acquire a good title to a patent from an assignee 
for value advanced in good faith and in the course of business, 
without notice of equities.’ Under the rules of estoppel in 
pais, an assignor of a patent or of any part thereof, is estopped 
todeny the validity thereof as against his assignee, on the principle 
that an assignor cannot derogate from the grant of his assignment. 
And where an invention is assigned before the patent is issued, the 
assignor is estopped to set up an adverse title against an equitable 
assignee.’ An equitable estoppel arises where a bona fide assignee 
has advanced value on the representations of the assignor, against 
such assignor to show that such representations were in fact false 


1 Hawley v. Mitchell, 1 Holmes, 42; 7 Wright v. Randel, 19 Blatchf. 495; 


Hamilton v. Kingsbury, 17 Blatchf. 460; 
s.c. 4 Fed. Rep. 428. 

? Hamilton v. Kingsbury, supra. 

8 Kinsman v. Parkhurst, 18 How. 289. 
* Hapgood v. Rosenstock, 23 Fed. Rep. 
86 


5 Consolidated Fruit Jar Co. v. Whit- 
ney, 1 Bann. & Ard. 356. 

® Moore v. Walsh, 7 Wall. 515; Mer- 
riam v. Smith, 11 Fed. Rep. 588; New 
York Grape Sugar Co. v. Buffalo Grape 
Sugar Co., 18 Jb. 688; s. c. 21 Blatchf. 
519. 


3. c. 8 Fed. Rep. 591. 
8 Gottfried v. Miller, 104 U. S. 621; 
Rumsey v. Buck, 20 Fed. Rep. 697; Con- 
solidated Middlings Purifier Co. v. Guil- 
der, 9 Jb. 155; Newell v. West, 18 Blatchf. 
114. The like rule is enforced in Eng- 
land. Clark v. Aidie, L. R. 2 App. Cas. 
425; Axman v. Lund, L. R. 18 Eq. 330; 
Crossley v. Dixon, 10 H. L. Cas. 293; 
Hall v. Condor, 2 C. B. (x.s.) 153; Wal- 
ton v. Lavater, 8 C. B, (x. s.) 162; Cham- 
bers v. Crichley, 38 Beav. 874; Betts v. 
Willmot, L. R. 6 Ch. 244. 
® Newell v. West, 13 Blatchf. 114. 
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and fraudulent.'. And an assignor is estopped as against a bona 
fide assignee for value to set up an after-acquired patent in order 
to defeat his title.’ 

The Enforcement of the Security. — An assignee of a patent 
holding the legal title thereto, and not a mere equitable right, 
requiring suit in the name of the assignor, succeeds to all the 
rights of offense and defense of his assignor, and is entitled to 
maintain a suit at law or in equity for any violation of his rights 
under such patent,’ without joining the assignor;* although it 
would seem necessary that the assignment should be recorded.® 
No subsequent assignment can affect the right of enforcement 
of a bona fide assignee for value with a legal title ;° and recovery 
may be had for infringements of his rights, both before and 
after obtaining title.’ An assignee, although failing to perform 
certain conditions subsequent, retains the legal title, and the 
assignor is remitted to his action for damages ;* and such legal 
assignee fur value, without notice of an equitable claim, actual 
or constructive, may enforce his right irrespective thereof.’ 

Courts of equity will assume jurisdiction over questions rela- 
tive to the construction, reformation or cancellation of assign- 
ments of patents.” Mistakes in contracts of assignment may be 


1 Pierce v. Wilson, 34 Ala.596; Brown 675; Shaw v. Lead Co., 11 Fed. Rep. 
v. Wright, 17 Ark. 9; Bierce v. Stocking, 715; Consolidated Oil Well Packer 
11 Gray, 174; Page.v. Davis, 28 Wis. Co. v. Eaton, 12 Jb. 870; Merriam ». 


694; Groff v. Hansel, 33 Md. 161. 

2 Gottfried v. Miller, 104 U. 8. 521; 
Curran v. Burdsall, 20 Fed. Rep. 835; 
Faulks v. Camp, 8 Jb. 898; 17 Blatchf. 
482. 

3 Railroad Co. v. Trimble, 10 Wall. 
867; Hendrie v. Sayles, 98 U. S. 550; 
Read v. Bowman, 12 Wall. 571; Perkins 
v. U. S. Electric Co., 21 Blatchf. 308; 
8. ¢. 16 Fed. Rep. 518; Fire Ext. Co. v. 
Graham, 16 Fed. Rep. 548; Nellis v. 
Pennock Manfg. Co., 13 Jb. 451; Seibert 
Cyl. Oil Cupola Co. v. Phillips L. Co., 
10 Ib. 677. 

* Seibert Cyl. Oil Cupola Co. v. Phil- 
lips L. Co., supra. 

5 Wyeth v. Stone, 1 Story, 273. 

®§ McKay v. Wooster, 2 Sawy. 373. 

7 Haywards v. Andrews, 106 U. S. 


Smith, 11 Jb. 589; Gordon v. Anthony, 
16 Blatchf. 234; Dibble v. Augur, 7 Jb. 86. 

8 Mallory v. Mackaye, 12 Fed. Rep. 
828; White v. Lee, 3 Jb. 222. 

§ Campbell v. James, 18 Blatchf. 92- 

Gottfried v. Miller, 104 U.S. 521; 
Curran v. Burdsall, 20 Fed. Rep. 535; 
Dowton v. Allis, 9 Jb. 771; Faulks v. 
Kamp, 3 Jb. 898; Andrews »v. Fielding, 
20 16. 128; Perkins v. U. S. Electric Co., 
21 Blatchf. 308 ; Gibson v. Cook, 2 Jb. 149. 
But equity will not assume jurisdiction 
to enforce a legal right of the assignor by 
the assignee because he cannot sue at 
law in hisown name. Hayward v, An- 
drews, 106 U. S. 672. Nor will manda- 
mus lie in his favor. Commissioners of 
Patents v. Whateley, 4 Wall. 522. 
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reformed in equity in cases where the mutual intention of the 
parties has been misstated, provided that the interests of bona 
Jide assignees for value, without notice thereof, be not affected.! 
So, jurisdiction will be taken in cases of misrepresentations of 
fact where money has been advanced thereon, if due diligence 
be used; ? and the like rule applies in favor of an assignor;?* 
and in favor of an assignee where his assignor is seeking to en- 
force an after-acquired patent against a bona fide assignee for 
value, whose money he has taken.* Equity will not vacate a 
transfer of a patent because of default in the terms of payment. 
But it will require a re-assignment upon the happening of a 
contingency requiring such action.® 
CoLEBROOKE. 
CHICAGO, ILL. 


1 Dowton v. Allis, 9 Fed, Rep. 771; Curran v. Burdsall, 20 Fed. Rep. 835; 
Gibson v. Cook, 2 Blatchf. 149. Faulks v. Kamp, 3 Jb. 898. 

2 Chevasse v. Stevens, W. N. 1874, 5 Perkins v. U.S. Electric Light Co., 
1938. 21 Blatchf. 308; s. c. 16 Fed. Rep. 573. 

$ Burrall v. Jewett, 2 Paige, 134; 6 Andrews v, Fielding, 20 Fed. Rep. 
Brooks v. Stolley, 8 McLean, 523. 123. 

4 Gottfried v. Miller, 104 U. S. 521; 
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THE PROPOSED CIVIL CODE OF NEW YORK. 


' There is a fundamental defect in the proposed Civil Code, 
to which attention has not been sufficiently directed. While it 
has been vigorously and effectively attacked on the ground of 
errors in substance, little has been said about its striking want 
of scientific arrangement. 

Nothing can be clearer than that its authors have drawn no 
help from the English school of analytical jurists whose labors 
during the last twenty-five years have thrown a flood of light 
upon the difficulties of legal classification. We can hardly ex- 
aggerate the value, in its bearing upon systematic exposition of 
the law, of the work of John Austin, and those who have written 
under his influence. To them we owe so clear a definition of 
law in the lawyer’s sense, that it is no longer possible to con- 
found it with analogous notions, such as morality and the order 
of nature, an analysis of rights which exhibits them as creatures 
of law and the subject-matter of every corpus juris, and a classi- 
fication of rights upon the principles which this analysis discov- 
ered. They have examined afresh the ancient divisions of Law 
of Persons and Law of Things, of Rights in Rem and Rights in 
Personam, determined their proper boundaries and displayed 
them as great natural cleavages whose lines must be followed 
by expositors in codes and institutional treatises. The practical 
availability of these results is well shown in Prof. Hunter’s 
Systematic and Historical Exposition of Roman Law in the 
Order of a Code published in 1876, a work which, though it 
diverges in some respects from Austin’s proposed arrangement 
(most noticeably, by rejecting the department of jura person- 
arum), yet gives unmistakable evidence of his impress. Its 
author, grasping firmly the notion that a legal system is a body 
of rights with their implied duties, distributes his subject into 
the capital classes of Rights in Rem, which are available against 
everybody, like those of property, and Rights in Personam, 
VOL. XX 47 
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which are available only against definite persons, like those aris- 
ing from contract. In his treatment of subordinate groups of 
rights, he proceeds upon the uniform plan of first defining the 
rights composing each group, and then describing in order 
the modes of their origin, extinction, transfer, and vindication. 
Those who are inclined to the opinion that the desire for scien- 
tific classification is merely a morbid craving of the ‘* professors 
of law,’’ would do well to compare the clearness and distinct- 
ness of this book with the amorphous piles of sections that make 
up the Civil Code. 

Although the first edition of Austin’s Provtnce of Jurispru- 
dence Determined, was published as-early as 1832, the larger 
portion of his lectures, including all matter that bears immedi- 
ately upon arrangement of the law, was not given to the public 
till 1863. Indeed, the latter half ‘of lecture thirty-nine treating 
explicitly of codification, first appeared in Campbell’s edi- 
tion of the Jurisprudence issued after 1867. The commissioners 
who framed the Civil Code, reported it to the legislature in 1865, 
but in 1862 they presented for the examination of the judges of the 
State, adraft of it which, both in respect of matter and method, 
is substantially the Civil Code of to-day. Hence it is plain 
that this production was fully matured before the publication of 
those lectures of Austin which would have been especially serv- 
iceable in its composition, and that its guardians have religiously 
preserved its original features impervious to the influence of all 
the legal philosophy of this generation. We are sometimes told 
that the Civil Code is shaped in the similitude of the Jnstitutes 
and the Code Napoleon. Be this as it may, the work of cdde- 
builders who ignore modern jurists such as Austin, Markby 
Amos, Holland, and Hunter, and seek models in the legislation 
of Justinian and Napoleon, has the same fatal lack as the treatise 
of a zoologist or paleontologist who should go to Aristotle and 
Cuvier for authority, and cast no glance upon the investigators 
in his science who have wrought within the last half century. 

The errors of classification in the Civil Code are of the sort 
which its history woukd lead one to augur. At the beginning ap- 
pears a misconception as to the nature of rights. It is stated 
that ‘all original civil rights are either rights of persons or 
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rights of property.’’ But all rights’ are those of persons, that 
is, reside in them; and, whether the term ‘ property ’’ be taken 
in the sense of a right or the object over which a right is exer- 
cised, there is the same absurdity in speaking of it as if it had 
rights. The proposition is equally faulty when taken with the 
meaning that the objects of all rights are either persons or 
property, for there are many rights, such as that to protection 
against defamation, which have no object. Supposing that the 
authors of this section thought it correct, a difficulty arises in 
seeing why they co-ordinated with the two leading divisions 
relating to Persons and Property, two others relating to Obliga- 
tions and General Provisions. 

No amount of study will reveal to the reader what conception 
of the Law of Persons dominates the department of the Civil 
Code relating to Persons. Its first subdivision embraces frag- 
ments of law concerning minors, idiots, lunatics, imbeciles, and 
habitual drunkards and their incapacities and privileges.? This 
is legitimate matter of the Law of Persons, as viewed by Aus- 
tin’s school, who devote it to an account of ‘the variation in 
rights which is caused by certain special variations in personal- 
ity.”’* The third subdivision entitled Personal Relations, deals 
with marriage, parent and child, guardian and ward, and appren- 
ticeship,* in a manner that suggests agreement with the first book 
of the Institutes (according to Savigny’s idea of its scope) and 
with the modern civil law in regarding the Law of Persons as 
merely family law.® The second subdivision called Personal 
Rights, presents a part of the law of torts. A brief reference 
to assault and battery and false imprisonment is succeeded by a 
more elaborate treatment of defamation and seduction. No 
Roman precedent can be invoked to justify the introduction of 
civil wrongs into the Law of Persons, and this glaring anomaly 
is doubtless the result of an unreasoning imitation of Blackstone, 
who, under the head of ‘* Absolute Rights,’’ admitted those of 
‘*Personal Security ’’ and ‘ Personal Liberty ’’ into the Rights 


1 Sect, 7. 5 Moyle, Inst., v. L, pp. 82, 88; Tom- 
? Sects. 10-25. kins and Jencken, Modern Roman Law, 
8 Holland, Juris. (1st ed.), p. 85. bk. IV. 

4 Sects. 40-218. 6 Sects. 30-36. 
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of Persons, as developed in the first book of the Commentaries, 
and thus opened to criticism one of the weakest points in his very 
vulnerable classification.'. Further examination is not needed to 
show that these three subdivisions have no common property by 
virtue of which they can be properly classed together, and that, 
therefore, the division, Persons, is incapable of definition, and 
its heterogeneous contents can only be expressed by enumeration 
of them. 

The disposition made of the topic of corporations in the Civil 
Code excited the amazement of the late Prof. Amos.’ It belongs 
to the Law of Persons for the same reason that infancy or cov- 


erture does and is placed there by Blackstone * and by Prof. | 


Holland.* The drafters of the Civil Code, however, relegated 
it to the division, Property, where, as one of the ** particular 
kinds of personal property,’’ it rests between ‘* Shipping ’’ and 
** Products of the Mind !’’* 

The division, Obligations, is chiefly occupied by the subject of 
contracts, but under the caption ‘* Obligations imposed by law,” 
it also contains some rules appertaining to deceit, conversion, and 
negligence. The suggestion has been made that these torts 
were assigned to their place with a deliberate intention of con- 
forming to the classification of delicts found in the civil law. 
The civilians put delicts and contracts side by side because both 
generated rights available against definite persons. ‘* According 
to the Roman view a delict is something more than an infringe- 
ment of a right in rem; it is, like a contract, regarded as an 
investitive fact giving rise to a right in personam.’’’ The accept- 
ance of this view compelled the co-ordination of all delicts with 
contracts. But surely the Roman idea never penetrated the 
minds of the authors of the Civil Code; for if it had, they would 
have found it impossible to treat slander in the department of 
Persons, deceit in that of Obligations, and nuisance in that of 
General Provisions.’ In truth, the law of torts was sown 
broadcast over the Civil Code and the wonder is that no scraps 
of it chanced to fall into the division, Property. 


1 Austin, Juris., v. IL, p. 755. 6 Sects. 1120-1127. 

2 An English Code, p. 104. ™ Morey, Outlines Roman Law, p. 374. 
’Comm., Bk. L, Ch. XVIII. 8 Inst. Lib. IV. 

4 Juris., p. 225. * Sects. 3060-82. 


Sects. 520-569. 
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In the third part of the division, Obligations, are set forth the 
various kinds of contracts without any attempt at grouping 
them according to their affinities. The advantage that might 
have been gained by substituting a scientific arrangement for 
mere chance enumeration of them will appear from an inspection 
of Prof. Holland’s classification of contracts.’ Even after an 
acquaintance with the capricious method of the Civil Code, one 
feels surprise to find expounded in immediate juxtaposition to 
the contracts of carriage and agency, those general rights of 
trustee and cestui que trust, which do not depend even remotely 
on conventions but, to use the expression of Mr. Pollock, are 
‘‘appendant or rights annexed by law.’’? Here is stated the 
law of such constructive trusts as spring out of wrong-doing and 
mistake.* The Institutes classify the right to recover money 
paid ‘* per errorem’’ under obligationes quasi ex contractu with 
the following explanation: ‘*‘A person to whom money not owed 
is paid by mistake is thereby laid under a guasi contractual obli- 
gation; an obligation, indeed, which is so far from being con- 
tractual that, logically, it may be said to arise from the 
extinction rather than from the formation of a contract.’’* The 
doctrine of this passage, if well attended to, would have saved 
the Civil Code a conspicuous blunder. 

It must be admitted that our substantive law has become a 
vast, disordered mass and that most of our lawyers have only 
such ideas of its classification and relations of its parts as they 
happen to derive from the crude digests into which it is gathered. 
A code, therefore, even though it were exceedingly general and 
meager, which illustrated sound principles of classification so, 
lucidly that they could be readily employed to reduce to mental 
order the chaos of statute and judiciary law beyond its scope, 
would be invaluable. Unfortunately, the Civil Code fails essen- 
tially to answer this description; and, owing to the fundamental 
imperfections of its method, it could, if adopted, have no other 
effect upon the existing confusion in the form of our law than to 


render that confusion more inveterate. 
Cuarues M. 
ASHEVILLE, N. C. 


1 Juris., p. 185, ete. 3 Sects. 1688, 1689. 
2 Essays on Juris., etc., p. 17. 4 Inst. 3, 27, 6. 
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A DIVORCED PERSON’S RIGHT AND CAPACITY TO MARRY. 


A DIVORCED PERSON’S RIGHT AND CAPACITY TO 
MARRY. 


I. The Marriage of a Person already Married, considered Civilly and Crim- 
inally. 
II. When there has been a Decree of Nullity. 
III. When there has been a Decree of Nisi or Appealed From. 
IV. When there has been an Absolute Divorce. 
V. When there has been a Limited Divorce. 
VI. When there Exists a Prohibition against another Marriage. 
VII. When the Divorce hasbeen Granted in another State. 


The object of this paper is to discuss the right and capacity 
of a person who has been married to marry during the lifetime 
of his or her spouse, —a right and capacity which can exist 
only when there has been a divorce. The word divorce’’ is 
very commonly used to include decrees of nullity; properly a 
divorce is a complete or partial dissolution and can be had only 
when there has been a valid marriage ; an invalid marriage can- 
not be dissolved, but can be decreed null and void. ‘ 

I. The Marriage of a Person already Married, considered 
Civilly and Criminally. — A man cannot have at the same time 
two wives, or a woman two husbands; and one who has married 
once cannot marry again unless such first marriage was void,’ or 
voidable and has been duly avoided; ? or if valid, has been dis- 
solved by death or divorce. Such a second marriage is both in- 
valid and illegal. 

1. Considered Civilly.—If a second marriage is had, it is 
not voidable merely,* even where a statute provides that it may 
be decreed null;* but no decree is necessary,® and it is void ab 


1 Shook’s Est., 4 Brewst. 305, 308. 8 Martin, 22 Ala. 86, 101; Drummond 
See Reaves, 54 III. 332, 333; Bruce v.  v. Irish, 52 Iowa, 41, 48; Heffner, 23 Pa. 
Burke, 2 Add. Ec. R. 471, 480. St. 104, 106. See Higgins v. Breene, 9 

2 For example, a woman on discover- Mo. 497, 501; Ponder v. Graham, 4 Fla. 
ing she had married an impotent could 28, 30. 
not without having such marriage decreed 4 Drummond ». Irish, 52 Lowa, 41, 43. 
void marry any one else. See Smith v. But see Jones v. Zoller, 32 Hun, 280. 
Moorehead, 6 Jones, N. C., 360, 363, 864; 5 Blossom v. Barrett, 87 N. Y. 4384. 
Stewart Mar. & Div., sect. 79, 159. 
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initio. The effect of statutes which provide that under certain 
circumstances a bona fide second marriage shall be void only 
from the time that it is so decreed is unsettled;? but courts will 
avoid if possible a construction which would give a person two 
spouses at the same time.’ Nor, in general, does the innocence 
of one of the parties make the second marriage any the less 
void,‘ though by the Spanish® and civil law * a woman who is 
deceived into a marriage with a married man has the rights of a 
wife and her children are legitimate ;’ and even in other courts 


she has been allowed alimony.’ 


In one case, A. who had mar- 


ried B., married C. at eleven o’clock the same day that he 
was divorced from B., the divorce from B. not having been 
granted until 2 o’clock, but A. and C. having acted in good faith, 


the marriage was held valid.® 


2. Considered Criminally.—When a party who is already mar- 
ried goes through the form of,” or contracts," a second marriage, 


1 Martin, 22 Ala. 86, 101. And see 
Miles v. Chilton, 1 Rob. Ec. 684, 692; 
Bird, 1 Lee, 621; Bayard v. Morphew, 2 
Phillim. 8321; Rhea v. Rhenner, 1 Peters, 
105, 108; Tefft, 85 Ind. 44, 47; Jones v. 
State, 5 Black. 141; Drummond », Irish, 
52 Iowa, 41, 42; Strode, 3 Bush, 227; 
Summerlia v. Livingston, 15 La, An. 
519; Carmena v. Blaney, 16 La. An. 245; 
Harrison v. Lincoln, 48 Me, 285, 209, 210; 
Glass, 114 Mass. 563; Emerson v. Shaw, 
56 N. H. 418, 420; Zele, 1 N. J. Eq. 
96, 99; Blossom v. Barrett, 37 N. Y. 484, 
435; Appleton v. Warner, 51 Barb. 270, 
272; Spicer, 16 Abb. Pr. (x. s.) 112, 124; 
Shook’s Est., 4 Brewst. 305, 308; Heffner, 
23 Pa. St. 104, 106; Young v. Taylor, 1 
Hill Eq. 383; Sellars v. Davis, 4 Yerg. 
503, 505; Smith, 1 Tex. 621; State ». 
Goodrich, 14 W. Va. 834, 840. But see 
Eubanks v. Banks, 34 Ga. 407; Peter, 88 
Ind. 494. 

2 See 3 Rev. Stat. N. Y. 1882, p. 2332, 
sect.6; Spicer, 16 Abb. Pr. (N.s.) 112; 
Hiram v. Pierce, 45 Me. 367; Glass, 114 
Mass. 563; People v. Oades, 9 Alb. L. 
Journal, 5, 25. 


he or she, or both parties,” may be guilty of the crime of bigamy 


3 Wilson, Law Rep. 1 Eq. 247, 258; 
cases supra, n. 2. 

4 Glass, 114 Mass. 563, 566. See 
United States v. Hays, 20 Fed. Rep. 710. 

5 Lee vw. Smith, 18 Tex. 141, 145. 

6 Navarro, 24 La. An. 298, 299. 

7 Smith, 1 Tex. 621, 629; Harrington 
v. Barfield, 30 La. An. 1297,1301. See 
also Hiram v. Pierce, 45 Me. 367, 378; 
Gaines v. New Orleans, 6 Wall. 642, 708; 
Gaines v. Henner, 24 How. 558, 660; and 
cases supra nn. 2-6. 

8 Strode, 3 Bush, 227, 230. See 
Miles v. Chilton, 1 Rob. Ec. 684, 693. 
But see Bird, 1 Lee, 621; Appleton». 
Warner, 51 Barb. 270, 272. 

® Morrison v. Wolcott, 61 How. Pr. 
(N. 8.) 877. 

10 Regina v. Brown, 1 Car. & K. 144; 47 
Eng. C. L, 143, 144; People v. Brown, 84 
Mich. 339, 841. 

1! Hayes v. People, 25 N. Y. 890, 398; 
Robinson v. Com., 6 Bush, 309, 311. 

2 Asa joint offense, consult Baumer 
v. State, 49 Ind. 544, 548; Delany v. Peo- 
ple, 18 Mich. 241, 243. 
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or polygamy.’ This is a purely statutory crime and does not 
exist at common law.? Whether the English statute of 1604 is 
in force in the United States is doubtful; in Maryland it is, 
but not in Pennsylvania. The two marriages must be strictly 
proved.’ The first must be valid,® or voidable and not 
avoided ;7 if it is void, there can be no bigamy.’ The second 
need not be otherwise valid, a mere contract ® or form of mar- 
riage being sufficient ; ° so that a second marriage has been held 
to constitute bigamy, though void for consanguinity." The place 


where the first marriage took place is immaterial ; but the sec- 
ond marriage must, in the absence of special statutory provis- 
ion,” have taken place in the State where the prosecution is 
instituted.“ Ignorance of the fact of the other’s marriage may 
excuse the unmarried party ;¥ but ignorance of law excuses no 


14 Blackst. Com. 164; 1 Russ. Cr. 
(9th ed.) 268; 2 Whart.Crim. L. (8th ed.), 
sect. 1682; Desty Crim. Law, sect. 
89; Reynolds v. U. S., 98 U. S. 145, 
164. 

2 Reynolds v. U. S., 98 U.S. 145, 164; 
Barber v. State, 50 Md. 161, 167. 

3 U. S. v. Jennegen, 4 Cranch C. C. 
118, 120. 

* Report of Judges, 6 Binn. 549, 622. 
623. 

5 See Langtry v. State, 30 Ala. 536, 
588; Acuire v. State, 46 Ind. 459; State 
v. Sanders, 80 Iowa, 582; Jackson v. Peo- 
ple, 3 Ll, 231; Cook v. State, 11 Ga. 58, 
59; Com. v. Jackson, 11 Bush, 679; State 
v. Crawford, 7 Me. 57; Com. v. Little- 
jobn, 15 Mass. 163; Taylor v. State, 52 
Miss. 84; Carmichael v. State, 12 Ohio 
St. 553; O’ Neale v. Com., 17 Gratt. 582, 
587; State v. Abbey, 29 Vt. 60. 

6 Breakey, 2 U.C. Q. B. 349, 353; 
Beggs v. State, 55 Ala. 108, 111. “Void- 
able and confirmed, King v. State, 40 Ga. 
244. 

7 Rex v. Jacobs, 1 Moody C. C. 140, 
141; Beggs v. State, 55 Ala. 105, 111, 
118; Walls v. State, 82 Ark. 565, 570; 
State v. Barefoot, 2 Rich, 209, 221. 

8 Reg. v. Chadiorick, 11 Q. B. 205, 
235 ; 63 Eng. C. L. 204, 235. 


® See Hayes v. People, 25 N. Y. 390, 
868; and cases next note. 

10 Regina v. Brown, 1 Car. & K. 144; 
47 Eng. C. L. 143, 144; Reg. v. Person, 5 
Car. & P. 412; 24Eng. C. L. 886, 387; 
Reg. v. Allen, Law R. 1 C. C. 367, 369; 
Reg. v. Fanning, 10 Cox C. C. 411, 416: 
417, 488, 440, 443; People v. Brown, 84 
Mich. 339, 341; 1 Am. Cr. R. 72; Car- 
michael v. State, 12 Ohio St. 553, 361. 
Contra, Reg. v. Fanning, 10 Cox C. C. 
411, 420, 424, 426, 429, 432, 444. 

Reg. v. Brown, 1 Car. & K. 144; 7 
Eng. C. L. 143, 144. 

2 Beggs v. State, 55 Ala. 108, 110. See 
State v. Clark, 54 N. H. 456, 459. 

8 Reg. v. Topping, Dears.647 ; 36 Eng. 
L. & Eq. 614, 615; Beggs v. State, 55 Ala, 
108, 110; Sceggins v. State, 32 Ark, 208, 
213, 214; Walls v. State, 32 Ark. 565, 
567; Com. v. Bradley, 2 Cush. 553; Peo- 
ple v. Mosher, 2 Parker Crim. R. 195, 196; 
Linney v. State, 3 Head, 544; State v. 
Palmer, 18 Vt. 570. 

Mt Beggs v. State, 55 Ala. 108, 110; 
Brewer v. State, 59 Ala. 101, 103; Com. 
v. Lare, 118 Mass. 458, 461; Putnam, 8 
Pick. 433, 484; cases last note above. 

1 Regina v, Brown, 1 Car. & K. 144; 47 
Eng. C. L. 144, 146; State v. Goodenow, 
65 Me. 30, 33. 
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one ;' so that a second marriage contracted in good faith, and 
supposed to be lawful, may be sufficient to constitute bigamy.’ 

Il. When there has been a Decree of Nullity. —A decree of 
nullity may be passed in a case where the marriage is void or 
only voidable. In the case of a void marriage, the parties not 
being thereby incapacitated for marriage,* they may marry 
again even before and without a decree of nullity.* In the case 
of a voidable marriage, it being void ab initio if duly avoided,® 
the parties may marry again after a decree of nullity.£ Buta 
marriage where there has been a voidable marriage which has not 
been avoided is both invalid’ and bigamous.® 

III. When there has been a Decree Nisi or which has been 
Appealed From. — A decree nisi ‘does not dissolve a marriage ® 
and the parties can not marry again until it has been made abso- 
lute.” If there has been an appeal from a decree of divorce and 
the appeal is sustained, an intervening marriage of either party 
would be void. Whether a decree nisi, or a decree of a lower 
court subject to appeal, would be a defense in a prosecution for 
bigamy, has not been decided; probably it would not. 

IV. When there has been an Absolute Divorce. — An absolute 
divorce, or a divorce a vinculo matrimonii, dissolves the relation 
of husband and wife, and either party may marry again,” except 
in the case of a special prohibition which is discussed below. It 
is doubtful whether formerly in England a person could marry 
again after an absolute parliamentary divorce.” 


1 See Hoover v. State, 59 Ala. 57, 
60; Smith v. State, 18 Ark. 696, 698, 
699; State v. Goodenow, 65 Me. 30, 33. 

2 State v. Goodenow, 65 Me. 80, 32, 33. 
See Reynolds v. U. S., 98 U. 8. 145, 167. 

3 Stewart Mar. & Div., sects. 76-79, 
169, 161. 

4 Shook, 4 Brewst. 805, 308; Reaves, 
64 Tl. 382, 333. 

5 Stewart Mar, & Div., sects. 76-79, 
159, 161. 

8 Thompson, 10 Phila, 181, 183. 

™ See Smith v. Moorehead, 6 Jones, 
860, 868, 364; Stewart Mar. & Div., sects. 
79-159. 

8 Rex v. Jacobs, 1 Moo. C. C. 140, 
141; Beggs v. State, 55 Ala. 105, 111, 


113; Walls v. State, 82 Ark. 565, 570; 
State v. Barefoot, 2 Rich. 209, 221. 

® Stewart Mar. & Div., sect. 428. 

10 Moors, 121 Mass. 231, 288; Noonan 
v. Villars, L. R. 2 Exch. Div. 859, 361. 

ll See cases in last note; Allen v. Me- 
Clellan, 12 Pa. St. 228, 382. 

2 Clark v. Scott, 11 Ill. 100, 114; 
Whitsell v. Mills, 6 Ind. 229, 230; Hard- 
ing v. Allen, 9 Me. 140, 150; State ». 
Weathersby, 48 Me. 258, 262, 264; Hull, 
2 Strobh. Eq. 174, 178; Dickson, 1 Yerg. 
110, 115. 

1332 Bish, Mar. & Div., sect. 698; 
Chichester v. Mure, 3 Swab. & P. 223, 
232. 
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V. When there has been a Limited Divorce.— A limited di- 
vorce or a divorce a mensa et thoro, does not dissolve the rela- 
tion of husband and wife, and neither party can marry again 
But such second marriage, though invalid, does not constitute 
bigamy.? At one time, it seems, a party could marry again after 
a divorce a mensa et thoro.® 

VI. When, Accompanying the Divorce, there has been a Pro- 
hibition against another Marriage. —A prohibition against the 
marriage after divorce of (generally only) the guilty party for 
a certain time, or except on certain conditions, is sometimes con- 
tained in a statute, as in New York,‘ and is sometimes entered by 
a court as a part of the decree of divarce under the authority of 
a statute, as in Maryland.’ In either case the effect would be 
the same. But no such prohibition by a court is valid unless it 
is authorized by a statute,® and unless the party against whom it 
is directed has heen duly summoned or has appeared.’ A statute 
containing such a prohibition may be applied to existing marri- 
ages and causes of divorce,® but, perhaps a statute passed after a 
divorce, relieving a party of his incapacity, would be void.’ In 
some States the court may annul the decree of prohibition and 
allow the party to marry after the lapse of a certain time, pro- 
vided that the party’s intermediate conduct has been good.” On 
principle," if the prohibition contain no words of nullity, a mar- 
riage in disregard of it should be simply valid and illegal,” and 
so it has once been held; ® but, in general, where the prohibition 
has any effect, a marriage in disregard of it is a mere nullity," 
though it be contracted with the innocent party and former 


1 Young v. Naylor, 1 Hill Ch. 383, 7 Garner, 56 Md. 127, 129. 

886; Barber, 21 How. 582, 601, 602; Sav- 8 Elliott, 88 Md. 857, 361. 

vie v. Ignogoso, 7 La. 281, 285; Wait, % Sparhawk, 116 Mass, 315, 320. 

4 Const. 95, 105, 106. 10 See Cochrane, 10 Allen, 276, 277; 
2 Barber, 50 Md. 161, 167. Bullock, 122 Mass. 3, 4; Peck, 8 Abb. N. 
8 Wait, 4Const. 95, 105; 2 Bish,.M. & CC. 400, 401. 

D. 728. 11 (Discussed) Stewart Mar. & Div., 
4N. Y. Code Civ. Proc. 1882, sect. sect. 53. 

761; Van Voorhis v. Brintnall, 86 N. Y. 12 Stewart Mar. & Div., sect. 153. 

18; 40 Am. Rep. 5065. 3 Park v. Barron, 20 Ga, 702. 


5 Md. Rev. Code 1878, art. 51, sect. 18 Cropsey v. Ogden, 11 N. Y. 228, 
12; Elliott, 88 Md. 357. 235. 


6 Barber, 16 Cal. 6378. 
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spouse. But such marriage does not constitute bigamy,’ or 
adultery. In one case, where a second marriage, though after 

divorce, during the lifetime of the first spouse, was made felony 

by statute, such marriage was also held void. The absence of 
the innocent party unheard of for seven years does not avoid the 

prohibition.’ The effect of the prohibition in another State is 

discussed below. 

VII. When the Divorce has been Granted in a Different 
State — Conflict of Laws.—It is usually said that a divorce valid 
where granted is valid everywhere, but such a rule is neither 
strictly correct nor of much assistance. The validity of a 
divorce may be limited to the State where it is granted, 
if granted in a mode which neither Jaw nor comity requires 
other States to recognize ;* or it may extend throughout the 
United States, if granted in one of the States, by virtue of the 
‘‘ full faith and credit’’ clause ot the constitution;’ or it may 
extend everywhere by comity and international law.$ A divorce, 
too, may be valid as to one party and not as to the other,’ and it 
may destroy the marriage status and yet not affect certain prop- 
erty or personal rights of the parties.” Certain rules may be 


stated, leaving the effect of fraud out of consideration, to wit :% 


1 Moore, 8 Abb. N. C. 171, 173. Eq. 581; Cook, 56 Wis. 195; 14N. W. 
3 State v. Weathersby, 43 Me. 256, Rep. 33, 38, 41. 
264; People v. Hoovey, 5 Barb. 117, See Garner, 56 Md. 127, 128; Gould 
121. v. Crow, 57 Mo. 200, 204. 


8 Statev. Weathersby, 43 Me. 258, 
264; Com. v. Putnam, 1 Pick, 136, 139. 

4 Calloway, v. Bryan, 6 Jones, 569, 
570. 

5 Borrowdale, 28 Hun, 336, 337. 

® Cook, 56 Wis. 195; 14 N. W. Rep. 33, 
84; cases below. 

7 Con. U.S.,art. IV.,sect. 51; Pennoyer 
v. Neff, 95 U.S. 714, 734, 735; Cheever v. 
Wilson, 9 Wall. 108, 223; cases below. 

8 Harvie v. Farnie, L. R.5 P. D. 153, 
157; L. R. 6 P. D. 35, 47; Thompson v. 
State, 28 Ala. 12, 18; Dougherty, 28 N. 
J. Eq. 581, 586; People v. Baker, 76 N. 
Y.73 88. 

® People v. Baker, 76 N. Y. 78, 85, 87; 
Stilphen, 58 Me. 508, 514, 515; Wright, 
24 Mich. 180, 181; Dougherty, 28 N. J. 


1 The latest and best cases on this sub- 
ject are the following: Harvie v. Farnie, 
L. R. 5 P. D. 153; L, R. 6 P. D.35 (1880) ; 
Niboyet, L. R. 4 P. D. 1 (1878); Shaw ». 
Att. Gen., L. R. 2 P. & D. 156 (1870); 
Shaw »v. Gould, L. R. 3 H. L. 55 (1868); 
Pennoyer v. Neff, 95 U. S. 714 (1875); 
Cheever v. Wilson, 9 Wall. 108 (1869) ; 
Turner, 44 Ala. 437 (1870); Roth, 104 
Ill. 35 (1882); Hood v. State, 56 Ind. 
263 (1877); Litowick, 19 Kan. 451 (1878) ; 
Garner, 56 Md. 157 (1880); Sewall, 122 
Mass. 156 (1877); People v. Dowell, 25 
Mich. 247 (1872); Gould v. Crow, 57 Mo. 
200; Dougherty, 28 N. J. Eq. 581; 27 
N. J. Eq. 315 (1877); Miller, 10 Abb. N. 
C. 829 (1882); People v. Baker, 76 N. Y. 
78 (1879); Hunt, 72 N. Y. 217 (1878); 


e 

li- 
te 
or 
r 
= 
y 
} 
q 
7 
~ Nin 
X UM 


724 


A DIVORCED PERSON’S RIGHT AND CAPACITY TO MARRY. 


1. Adivorce granted by a divorce court in due conformity 


with the law of such court is valid in the State where it is 
granted. 


2. Such a divorce, if both parties are domiciled in such 
State,’ or if only one of them is so domiciled and the other is 
duly served with process in such State,’ or voluntarily appears 
in the suit,‘ is valid throughout the United States by virtue of 
the United States constitution,’ and properly everywhere by the 
principles of international law.* 

3. Such a divorce, if only one of the parties is domiciled in 
such State, and the other, though not duly served with process, 
had actual notice of the suit and an opportunity to defend it, 


would probably be held valid everywhere by comity, as no in- 
justice would be done.’ 


4. Such a divorce, if ouly one of the parties is domiciled in 
such State, and the other has no actual notice at all of the suit, 
but a mere notice by publication, the divorce would probably 
be held valid in such other States as by their legislatures 
or courts have adopted the policy or recognized the justice 
of divorces granted on constructive notice,’ but not in such 
other States as have not adopted such policy but regard it as 
contrary to natural justice,? except so far as this is necessary 
under the United States constitution,” that is to say, except as 


Van Fossen v. State, 37 Ohio St. 317 
(1881); Colvin v. Reed, 55 Pa. St. 375; 
Ditson, 4 RK, I. 87 (1856); Prosser v. War- 
ner, 47 Vt. 667 (1875); Cook, 56 Wis. Fosser v. State, 37 Ohio St. 317, 320; 
195 (1882). Ditson, 4 R. I. 87, 107. 
1 Niboyet, L. R. 4 P. D. 1, 9, 12, 13; 6 Niboyet, L. R. 4 P. D. 1, 8; cases 
Pennoyer v. Neff, 95 U. S. 714, 735; note 5 above. 
Ditson, 4 R. I. 87, 108, 109. 7 Doughty, 28 N. J. Eq. 581, 586; 
? Garner, 56 Md. 127, 128; Hurt, 72 Hunt, 72 N. Y.217, 226. 
N. Y. 217, 240; Stewart Mar. & Div., 8 See Hood v. State, 56 Ind. 263, 271; 
sects. 217a, 220. Hunt, 72 N. Y. 217, 287-239; Ditson, 4 
* Cases last cited; People » Baker, R. I. 87, 106; Cook, 56 Wis. 195, 14 N. 
76 N. Y. 78, 83, 84. W. Rep. 33, 41. 
4 Kinnier, 45 N. Y. 585, 589. And ® Shaw v. Att. Gen., L. R. 2P. & D. 
see Cheever v. Wilson, 9 Wall. 108,110, 156, 162; Doughty, 28 N. J. Eq. 581, 586; 
lll, 124; Garner, 56 Md. 127, 128; People v. Baker, 76 N. Y. 78, 84, 87. 


Gould ». Crow, 57 Mo. 200, 202; People 1 Pennoyer v. Neff, 95 U. S. 714, 734; 
v. Baker, 76 N. Y. 78, 83, 84. cases note 7, p. 728. 


5 Cheever v, Wilson, 9 Wall. 108, 123; 
People v. Dowell. 25 Mich. 247, 261; 
Hunt, 42 N. Y. 217, 325, 234; Van- 
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in the State where the divorce was granted. 

5. Such a divorce, if neither of the parties was domiciled 
in the State granting the divorce, has no extra-territorial va- 
lidity,* although both parties submitted themselves to the juris- 


diction of the court.‘ 


No attempt will be made to discuss these rules in this paper. 
A statute providing in general terms that the guilty party 
shall not marry after divorce applies only to divorces granted 


within the State.® 


But whether the prohibition has any effect 


out of the State where the divorce is granted has been much 
disputed. In most States such a prohibition is regarded asa 
penalty,® and therefore is deemed to have no extra-territorial 
force ;7 but in Maryland’ and in North Carolina® it is held not 
to be a penalty, but a denial of relief and a continuation of that 
incapacity to marry which arises from an existing marriage. 


1 Thompson », State, 28 Ala. 12, 19; 
Garner, 56 Md. 127,129; Gould v. Crow, 
57 Mo. 200, 204; Turner, 44 Ala. 4387, 
450; Doughty, 28 N, J. Eq. 581, 585; 
People v. Baker, 76 N. Y. 78, 84-86; 
Miller, 10 Abb. N. C. 829, 832, 338; Col- 
vin v. Reed, 55 Pa. St. 375, 879; Cook, 
56 Wis. 195; 14 N. W. Rep. 33, 37, 40. 

2 Turner, 44 Ala. 487, 450; Wright, 
24 Mich. 180, 181; Ellison v. Martin, 53 
Mo. 575, 578; Mansfield, 10 Ohio, 27; 
Cox, 18 Ohio St. 502; Colvin v. Reed, 55 
Pa. St. 374, 378, 381; Prosser v. Warner, 
47 Vt. 667, 670, 673; Cook, 56 Wis. 195. 

3 Harvie v. Farnie, L. R. 6 P. D. 35, 
44; Shaw v. Att.-Gen., L. R.2 P. & D. 
156, 162; House, 25 Ga. 478, 474; Hood 
v. State, 56 Ind. 268, 370, 271; Whit- 
comb, 46 Iowa, 437, 444; Litowick, 19 
Kan. 451, 454; Sewall, 122 Mass. 156, 
162; People v. Dowell, 25 Mich. 247, 
254; State v. Armington, 25 Miss. 29, 36, 
87; Leith, 89 N. H. 20, 33, 37; Van 
Fossen, 87 Ohio St. 817, 319; Platt, 80 
Pa. St. 501, 504; Hare, 10 Tex. 355, 357. 
4 Harrison, 20 Ala. 629, 645; Maguire, 


In these last States, therefore, the capacity to marry depending 


7 Dodd, 181, 183, 184, 185; People ». 
Dowell, 25 Mich. 247, 257, 265; Van 
Fossen v. State, 37 Ohio St. 317, 319. 

5 Bullock, 122 Mass. 8, 4. 

6 Van Voorhis v. Brintnall, 86 N. Y. 
18, 28; 40 Am. Rep. 505, citing most of 
the cases decided prior to 1881. In such 
States the incapacity to marry depends 
entirely on the prohibition; the marriage _ 
relation is wholly dissolved. People v. 
Hovey, 5 Barb. 117, 119; Moore v. Hege- 
man, 27 Hun, 68 70; Dickson, 1 Yerg. 
110, 114, 115, 

T Fuller, 40 Ala. 351, 356; Stevenson, 
v. Gray, 17 B. Mon. 198; Com. v. Lane, 
113 Mass. 458; Putnam, 8 Pick. 433; 
West v, Lexington, 1 Pick. 586; Thorp, 
17 Am. Law Rep. (x. s.) 166; Van Voor- 
his v. Brintnall, 86 N. Y. 18; Kernson, 8 
Abb. N. C. 171, 172; People v. Chase, 
28 Hun, 310, 313; Moore v, Hegeman, 27 
Hun. 68, 70; Webb, 1 Tuck. 872, 878; 
Van Storck v. Griffin, 71 Pa. St., 240; 
244; Diebson, 1 Yerg. 110, 114, 115. 

8 Elliott, 80 Md. 358, 368. 
® Williams v. Oates, 5 lred. 535, 588. 
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upon domicile, ! the prohibition would have equal effect no mat- 
ter where the party tried to marry, so long as such party re- 
tained his or her domicile;? but in the first mentioned States 
the prohibition can be easily evaded. A New Yorker, prohibited 
by a New York court, has but to step into New Jersey to be 
married, and the New York courts will hold the marriage valid.* 


Davip STEWART. 
BaLTIMORE, Mp. 


2 Williams v. Oates, 5 Ired. 585, 538. 1Van Voorhis v. Brintnal, 86 N. Y, 
2 Case last cited. 18. 
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AN ATTORNEY’S GENERAL OR RETAINING LIEN. 


I. Introductory. 
II. Upon Papers and Property. 
III. Upon Moneys Collected. 


I. Introductory. — An attorney’s general lien is a common-law 
lien founded upon possession, and is a right on the part of an 
attorney to retain papers or other property that may have come 
into his possession, or moneys that he has collected, in the course 
of his professional employment, until all his costs and charges 
against his client are paid. Like other common-law liens spring- 
ing from possession, it is a passive lien, a mere right of retainer, 
without any power of enforcement by sale. For this reason it 
is frequently called the attorney’s retaining lien, 

An attorney’s lien upon papers was enforced as early as 1734- 
In a case where an attorney had been employed by one who be- 
came bankrupt, the assignee petitioned that this attorney should 
be required to deliver up the papers, and come in and prove his 
demand pari passu with the other creditors. Lord Chancellor 
Talbot said: ‘* The attorney hath a lien upon the papers in the 
same manner against the bankrupt, and though it does not arise 
by any express contract or agreement, yet it is as effectual, be- 
ing an implied contract by law; but as to papers received after 
the bankruptcy they cannot be retained, and therefore if the 
assignees desire, it let the bill be taxed, and upon payment, papers 
delivered up.”’ 

The practice of protecting an attorney by a lien upon the 
papers and moneys of the client in his hands was an established 
one in 1779, when Lord Mansfield, interrupting the argument of 
a case, said that ‘* the practice, in that respect, was not very an- 
cient, but that it was established on general principles of justice, 
and that courts, both of law and equity, have now carried it so 
far that an attorney or solicitor may obtain an order to stop his 


1 Bush Ex parte, 7 Viner’s Abr. 74. 
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client from receiving money recovered in a suit in which he has 
been employed for him, till the bill is paid.’’? Again, in the 
same year, ina case directly involving the question, the same 
judge said: ‘* An attorney has a lien on the money recovered by 
his client for his bill of costs; if the money come to his hands 
he may retain to the amount of his bill. He may stop it in 
transitu if he can lay hold of it. If he apply to the court they 
will prevent its being paid over until his demand is satisfied. | 
am inclined to go still further, and to hold that, if the attorney 
gave notice to the defendant not to pay till his bill should be dis- 
charged, a payment by the defendant after such notice would be 
his own wrong, and like paying a debt which has been assigned 
after notice.’ ? 


In this country this general lien is in several States declared 


by statute. Thus in Colorado,’ a lien is given to attorneys upon © 


any money or property in their hands belonging to their clients 
for any fee or balance of fee due them. In Iowa,‘ and in Dakota 
Territory,® an attorney has a lien for a general balance of com- 
pensation upon any papers belonging to his client which have 
come into his hands in the course of his professional employment, 
and upon money in his hands belonging to his client. In Georgia 
attorneys have a lien on all papers and moneys of their clients 
in their possession, for services rendered to them, and may retain 
such papers until said claims are satisfied, and may apply such 
money to the satisfaction of their claims.6 In Kansas,’ an 
attorney has a lien for a general balance of compensation upon 
any papers of his client which have come into his possession in 
the course of his professional employment, and upon money in 
his hands belonging to his client. 

In Kentucky® attorneys at law have a lien upon any choses in 
action, account, or other claim or demand put into their hands 
for suit or collection, for the amount of any fee which may 


1 Wilkins v. Carmichael, 1 Doug. 101, 5 R. Code 1877, pp. 32, 33, sects. 9, 10. 


104 (1779). In Dakota the lien is limited to papers 
? Welsh v. Hole, 1 Dougl. 238. and moneys received in the case for 
3 G. L. 1877, sect. 32; G.S, 1883, sect. which the lien is claimed. 

85. ® Code 1882, sect. 1989. 


* R. Code 1880, p. 49, sects. 215, 216, 7 Comp. Laws, p. 114, sects, 468, 469. 
thelien may be released by bond. 8 @.S., p. 149, sect. 15. 
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have been agreed upon by the parties, or in the absence of such 
agreement, for a fair and reasonable fee for the services. 

In Minnesota! an attorney has a lien for his compensation, 
whether specially agreed upon or implied, upon the papers of his 
client which have come into his possession in the course of his 
professional employment, and also upon money in his hands be- 
longing to his client. 

In Montana Territory? attorneys have a lien upon moneys in 
their hands for any fees or balance of fees due or to become due 
for any professional services rendered by them in any court of 
the Territory. 

In Nebraska* and Wyoming Territory ‘ an attorney has a lien 
for a general balance of compensation upon the papers of his 
client which have come into his possession in the course of his 
employment, and upon money in his hands belonging to his 
client. 

II. Upon Papers. — An attorney has a lien upon his client’s 
papers, for a general balance due him for services, not only in the 
suit or matter to which such papers relate, but for other professional 
matters. Thus he has a lien upon a bond or mortgage delivered 
to him for the purpose of obtaining a foreclosure of the mortgage, 
not only for his costs and charges in that proceeding, but for any 
sum due him from the client for other professional business ;¢ 
and he has a lien upon a promissory note or other negotiable 


1 G. S. 1878, p.'866, sect. 16. ard, 15 Vt. 544; Patrick v. Hazen, 10 Vt. 


? R. S. 1879, p. 414, ch. 3, sect. 54. 

3 Comp Stat, 1881, p. 66, ch. 7, sect. 8. 

4 Comp. Laws, 1876, p. 16, sect. 8; Act 
of Dec. 9, 1869, sect. 8. 

5 Hollis v. Claridge, 4 Taunt. 807, 809; 
Hughes v. Mayre, 3 T. R. 275; Howell v. 
‘Harding, 8 East, 362; Stevenson v. 
Blakelock, 1 M. & S. 585; McPherson v. 
Cox, 96 U. S. 404; Wilson, In re, 12 Fed. 
Rep. 235, per Brown, J.; Dennett v. Cutts, 
11 N. H. 163; Wright v. Cobleigh, 21 N. 
H. 339, 840; Knapp, In re, 85 N. Y. 284; 
Ward v. Craig, 87 N. Y. 550, 560; Pren- 
tiss v. Livingston, 60 How. Pr. 380; Hurl- 
bert v. Brigham, 56 Vt. 368; Hooper v- 
Welch, 43 Vt. 169; Hutchinson r. How- 


WOL. XX. 


48 


183; Longworth v. Handy, 2 Dis. (Ohio) 
75. Able v. Lee, 6 Tex. 427, 481; Casey v, 
March, 30 Tex. 180; Stewart v. Flowers, 
44 Miss. 513. 

In Pennsylvania an attorney has no 
lien for professional compensation on 
papers in his hands. Walton v. Dicker- 
son, 7 Pa. St. 376; Dubois’ Appeal, 38 
Pa, St. 231. It seems to be uncertain 
whether such a lien exists in Massa- 
chusetts. Simmons v. Almy, 103 Mass. 
33, 35, per Colt, J. 

6 Bowling Green Sav. Bank v. Todd, 
52 N. Y.489; Newton v. Porter, 5 Lans. 
(N. Y.) 416. 
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paper, or upon a town warrant, or other municipal obligation in 
his hands for collection.! 

But although the documents in an attorney’s hands be bonds 
or notes payable to bearer his lien does not amount to a pledge; 
for the only right he has over them is a right to retain them till 
his reasonable charges against his client are paid. He has no 
right of sale as a pledgee has. His lien upon such documents is 
valuable in proportion to their value to the client. The more 
embarrassing the attorney’s possession is to the client, the 
greater the leverage the possession gives the attorney. In the 
case of the ordinary papers in a suit the attorney’s lien is not of 
great value, because the papers are -not of intrinsic value. A 
workman’s lien upon a chattel upon which he has labored is a 
valuable and direct security because the owner wants the chat- 
tel and must pay the amount of the lien before he can get it from 
the workman. But in the case of an attorney, his lien is very 
frequently upon papers which have no intrinsic value and are 
not even indispensable to the prosecution of the suit to which 
they relate. 

Such a paper, however, as a life insurance policy belonging to 
a client would seem to be a valuable security in his attorney’s 
hands. Thus, a solicitor acted for his client in obtaining a re-as- 
signment to his client of a life policy which the client had 
mortgaged, and the policy and re-assignment came into the at- 
torney’s hands and remained there, his charges not being paid. 
The client afterward wished to borrow money upon the policy, 
but, as he stated, forgot where the policy was. Upon application 
to the insurance office a certified copy of the policy was issued, 
and the client executed an assignment to the person who loaned 
him the money. Due notice of the assignment was given to the 
insurance company, which had no notice of the attorney’s lien. 
The lender afterwards, apparently wanting to enforce his security, 
discovered that the policy was in the hands of the attorney and 
that he claimed a lien upon it. The lender brought suit in equity 
to have the policy delivered up to him, claiming that the assign- 
ment to him constituted a first charge on the policy and had pri- 


1 Howard v. Osceola, 22 Wis. 458, 457. 
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ority over the claim of the solicitor. But the court dismissed 
the suit. Mr. Justice Fry observed in the first place that the as- 
signee prima facie took the policy subject to all the equities un- 
der the general rule applicable to every assignee of a chose in 
action. He disposed of the objection that the solicitor should 
have given notice to the insurance office of his lien by pointing 
out that the solicitor had no right to the fund represented by 
the policy, and no right to constitute the insurance office a trustee 
in his behalf; that the solicitor had merely a passive right to 
hold the policy, the piece of paper constituting the instrument, 
until his claim should be paid ; and that this was in fact merely a 
right to embarrass the person who might claim the fund, by the 
non-production of this piece of paper.’ Finally the learned 
judge commented upon the laches of the lender in not requir- 
ing the production of the policy at the time of the assignment, 
saying that he run the risk of its being in the hands of some 
person who might have a lien upon it. 

This lien extends to an execution or a copy of a judgment in 
the attorney’s hands; but it does not reach to the judgment it- 
self.? This lien rests upon possession, and there can be no pos- 
session of ajudgment.’ <* It is but a decision of a court upon a 
claim made by one party against another. It exists but in intend- 
ment of law. The records of the courts are the evidences of such 


1 West of England Bank v. Batchelor, 
51 L. J. 8.) Ch. 199. 

2 Wright v. Cobleigh, 21 N. H. 339. 
A clerk of court who has possession of 
the papers could not probably have any 
lien upon them, because the papers are 
public and part of a public record. In 
a note to King v. May, 1 Doug. 193 
(1779), Lord Mansfield desired the bar 
would take a note of this, that it might 
be publicly known. ‘A case occurred 
in this term, when I happened not to 
be in court, but I have seen a very accur- 
ate note of it. It came on upon a rule 
to show cause why an attachment 
should not issue against the defendant 
who was clerk of assiae on the Norfolk 
circuit, for not obeying a writ of cer- 
tiorari to remove an indictment for 


murder, and a special verdict founded 
upoa it. The defendant insisted that 
he had a right to retain the record till 
he should be paid his fees for drawing, 
engrossing, etc., which the attorney for 
the prisoner refused to do, on the ground 
of their being exorbitant. However, on 
the attorney’s undertaking to pay as 
much as should, on a reference to the 
Master, be reported to be due, the reeord 
was returned into court upon which the 
tule was discharged. Lerd Mansfield 
said he should be very unwilling to de- 
termine that a clerk of assize has a lien 
on the records of the court for his fees, 
for that he foresaw great inconvenience 
from such a doctrine.” 

3 Hough v. Edwards; 1 H. & N. 171, 
per Martin B. 
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judgments ; but these are public, preserved in the custody of 
public officers, over which neither the attorney nor his client has 
any control, and for which neither has any rightful posses- 
sion. The execution is no such representative of the judgment, 
as to give to the holder any control over the judgment. Neither 
does the possession of the execution, or of a copy of the judg- 
ment by the attorney, or any third person, disable a creditor 
from exercising any of his rights as such. The indispensable 
requisite to any ordinary lien, possession, is wanting.’’* 

An attorney has no lien on his client’s will;? nor on original 
records of court.® 

This lien attaches only when the client’s papers come into the 
attorney’s hands,‘ and come to him moreover in the course of 
his professional business.* Thus he has no lien on papers which 
he has received as mortgagee,’ or trustee ;’ but if he receives the 
papers in his professional capacity, it does not matter that he 
sustains some other business relation to his client.® 

The lien attaches not only to papers but to other articles which 
come into the attorney’s hands professionally, such as articles 
delivered to him to be exhibited to witnesses.’ 

There is a presumption in every case that an attorney has a 
lien on the papers in his hands for compensation for his services 
rendered. If he has given up his employment and withdrawn 
from the case he will be entitled to such lien, unless it is shown 
that he has agreed to make no claim to compensation, or to claim 
no lien for his services.” The client has a right to change his 


2 Wright v. Cobleigh, supra, per Bell, case the lien was enforced upon certain 


copies of a very expensive work used 
2 Redfearn v. Sowerby, 1 Swanst. 84; in evidence. 


Balch v. Symes, 1 T. & R. 87. 10 Leszynsky v. Merritt, 9 Fed. Rep. 


J. 


’ Clifford v. Turrill, 2 DeG. & Sm. 1. 

4 St. John v. Diefendorf, 12 Wend. 
(N. Y.) 261. 

5 Stevenson v. Blakelock, 1 Maule & 
S. 535. 

® Pelly v. Wathen, 7 Hare, 351, 364; 
s.¢c. 18 L. J. Ch. 281. 

™ Newland, Ex parte, L. R. 4 Ch. D. 
515. 

® King v. Sankey, 6 N. & M. 839, 

® Friswell v. King, 15 Sim. 191. In this 


688. By the English authorities a dis- 
tinction is made between the case of a 
solicitor withdrawing from a case and the 
case of the discharge of the solicitor by 
the client. In the former case it is said 
that the client is entitled to an order for 
the delivery of the necessary papers in 
the cause for the further prosecution of 
the action, subject to the solicitor’s lien, 
and subject to re-delivery after the hear- 
ing. Colegrave v. Manley, T. & R. 400; 
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attorney if he likes, but if he does so the law imposes certain 
terms in favor of the attorney; namely, that the papers in. the 
suit cannot be taken out of his hands until his reasonable charges 
are paid. The things upon which he claims a lien are things 
upon which he has expended his own labor or money; and he 
should have a lien in the same way as any other workman who 
is entitled to retain the things upon which he has worked until he 
is paid for it." 

This lien covers the attorney’s general balance of account as 
against his client, and is not limited to the services rendered in 
the particular matter in which the papers were received. Upon 
a petition by an assignee in bankruptcy to have deeds and 
papers belonging to the bankrupt delivered up by an attorney 
who claimed a lien upon them for his general bill, it was objected 
that the bill should be limited to the services rendered in the 
particular matter in which the papers were received. But 
Eldon, Lord Chancellor, said:? ‘* The general lien must prevail. 
Different papers are put into the hands of an attorney, as differ- 
ent occasions for furnishing them arise. In the ordinary case 
of lien I never heard of a question, upon what occasion a partic- 
ular paper was put into his hands; but if in the general course of 
dealing the client from time to time hands papers to his attorney 
and does not get them again when the occasion that required 
them is at an end, the conclusion is that they are left with the 
attorney upon the general account. If the intention is to de- 
posit them for a particular purpose, and not to be subject to the 
general lien, that must be by special agreement ; otherwise they 
are subject to the general lien which the attorney has upen all 
papers in his hands.’’ 

An attorney’s general lien upon papers is followed by a par- 


Wilson v. Emmett, 19 Beav. 233; Cane v. 
Martin, 2 Beav. 584. But in case the 
client discharges the solicitor, the latter 
is under no obligation to produce the pa- 
pers, or to allow the client to inspect 
them. ‘The discharged solicitor,’’ said 
Lord Eldon, “ ought to be able to make 
use of the non-production ofthe papers in 
order to get at what is due him.” 

In Massachusetts it is held that if an 


attorney voluntarily withdraws from a 
suit he is not entitled to withhold a 


.paper in his possession and prevent it 


from being used in evidence until his 
fees are paid. White v. Harlow, 5 Gray 
(Mass.), 463. 

1 Yalden, Ex parte, 4 Ch. D. 129, per 
James, L. J. 

Sterling, Ex parte, 16 Ves. 258. 
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ticular lien upon the judgment recovered by the use of them, 
The former lien is not however transferred or transmuted into 
the latter. The former passive lien remains, though it may be 
of no value after judgment; and a new active lien arises upon 
the judgment. Thus, if a solicitor, having in his possession a deed 
belonging to his client, who has ceased to employ him, produces 
the deed in a suit which is prosecuted by another solicitor, the 
former solicitor is not entitled to a lien upon the fund recovered 
in the suit for his general professional charges against the 
client, but, at most, only for his costs in that suit. So long as 
he held the deed he had by means of it a lien for his general 
professional demands. The lien upon the deed he could never 
actively enforce; but having possession of it he might make ad- 
vantageous terms with the client who wants to produce it in evi- 
dence. But if he voluntarily produces the deed and a fund is 
secured by the use of it, the solicitor is not entitled to a lien 
upon the fund so obtained for his general professional demands, 
but only for his costs in the cause. If the doctrine were other. 
wise, the attorney’s lien would in most cases extend to the general 
balance of his account against his client, and would not be con- 
fined to his costs in the particular cause in which he obtains 
judgment; for it generally happens that the solicitor has in his 
hands the documents necessary to establish his client’s title. 
The lien upon the fund is newly created and is a new lien. It is 
a lien for the solicitor’s costs in the cause only, but a lien which 
can be actively enforced. The passive lien upon the papers used 
in a cause may, perhaps, continue as before, but very likely may 
be of no value.? 

An attorney’s lien upon papers is discharged by his taking se- 
curity for his whole demand, or by his agreeing to postpone 
payment fora definite time. Looking at the general doctrine 
of lien Lord Eldon said: ‘* It may be described as prima facie 
a right accompanying the implied contract.’”’ That there could 


1 Bozon v. Bolland, 4 Myl. & C. 354. 2 Bowling Green Sav. Bank v. Todd, 


Lord Chancellor Cottenham said he 52 N. Y. 489, affirming 64 Barb. 146, 
found no decision to the contrary except seems at first view to sustain a contrary 
Worrall v. Johnson, 2 J.& W. 214, which doctrine. 
he could not reconcile with any sound 
principle. 


This case is criticised, and in 
Wilson, In re, 12 Fed. Rep. 235, by 
Brown, J. 
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be a lien when there is a special agreement to give credit upon 
security, would involve a contradiction of the agreement. ‘* My 
opinion therefore is, that, where those special agreements are 
taken, the lien does not remain; and whether the securities are 
due or not, makes no difference.”’! 

But the attorney’s lien upon papers is not extinguished by his 
taking a note or acceptance from his client for the amount due 
him, unless it appear that the note or acceptance was given or 
received in payment of such balance.? 

This lien is lost by the attorney’s voluntary surrender of the 
papers to his client ; for possession is indispensable to this lien.* 
The lien is lost when the attorney has parted with the possession 
of the papers by his own act, even though this was a mistake on 
his part.* But it is not lost by a transfer of possession to an 
agent ; for the possession of the agent is the possession of the 
principal ; and it is not lost by a transfer to another, subject to 
the lien.® If the papers are obtained from him wrongfully, his 
lien remains, and he may maintain trover for them.° 

An,attorney’s agent or correspondent has no lien upon the 
papers of the client for the balance of his own account against 
the attorney, but he has a lien upon the papers in his hands in 
the particular case, for the amount due him by the attorney in 
that particular case only. To this extent the agent’s lien is good 
against the client.’ 

One member of a firm of attorneys has no lien for an individual 
demand upon papers of a client in the hands of the firm. The firm 
alone has a right to hold and retain the papers in such case, and 
the firm alone has a right of lien thereon. And so a solicitor 
having a lien for his account upon papers which have come into 

his hands professionally from a client acting in his individual ca- 


1 Cowell v. Simpson, 16 Ves. 275; also 5 Watson v. Lyons,7 DeG. M. & G. 
Balch v. Symes, T. & R. 87,92; Watson vr. 288, 298. 


Lyon, 7 DeG. M. & G. 288. 6 Dicas v. Stockley, 7 C. & P. 587. 

2 Stevenson v. Blakelock, 1 Maule & 7 Dicas v. Stockley, 7 C. & P. 587. 
8. 585; Dennett v. Cutts, 11 N. H. 163. 8 Pelly v. Wathen, 7 Hare, 351, 362; s. 

8 Nichols v. Pool, 89 Ill.491; Dubois’ ¢. 14 Jur. 9; In re Foreshaw, 16 Sim. 121; : 
Appeal, 38 Pa. St. 231. Vaughan v. Vanderstegen, 2 Dr. 409; 

‘4 Dicas v, Stockley, 7 C. & P. 587. Bowling Green Savings Bank v, Todd, 


52 N. Y. 489. 
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pacity, cannot retain them for a debt due him from a firm of 
which the client is a member.' An attorney cannot have a lien 
upon papers toa greater extent than his client’s interest in them, 

An attorney’s lien upon papers is not affected by his client’s 
assignment in bankruptcy or insolvency, or for the benefit of 
creditors. The assignee in either case takes subject to the at- 
torney’s equitable right at the date of the assignment.’ The 
lien is good against all persons claiming under the client.’ He 
must therefore satisfy an attorney’s lien existing at that time 
either upon papers or moneys collected before he can claim the 
papers or moneys then in the attorney’s hands.‘ 

The lien is not lost because the debt in respect of which the 
lien is claimed is barred by the statute of limitations.® 

This lien of the attorney upon his client’s papers can not be 
actively enforced. It is a passive lien. It amounts to a mere 
right to retain the papers, as against the client, until he is fully 
paid.® The papers cannot be sold, neither can the possession of 
them be parted with without loss of the lien. No active pro- 
ceedings of any kind can be taken either at law or in equity to 
enforce the lien for which the papers are held. 

The lien, however, continues till the debt for which the lien 
exists is paid.’ 

An attorney’s lien upon a promissory note in his hands for 
collection gives him no right to a judgment against the defend- 
ant for the amount of his fees after the defendant has paid the 
note to the attorney’s client.® 

Indirectly an attorney’s lien upon papers in a suit for his fees 
may, under some circumstances, be enforced by order and exe- 
cution. Thus, where the plaintiff in a suit petitioned the court 
for an order substituting other attorneys in place of the attorney 


‘Turner v. Deane, 18 L. J. Ex. 343, Metcalfe, 3 1b. 183; Colegrave v. Manley, 
* Bush, Ex parte, 7 Vin. Abr. 74; TT. & R. 400; Brown v. Bigley, 8 Tenn. 
Sterling, Ex parte, 16 Ves. 258; Ward Ch. 618, per Cooper, C.; Wilson, In re, 12 
v. Craig, 87 N. Y. 550, 560. Fed. Rep. 235, per Brown, J.; 8. c. 26 Alb. 
* Gregson, In re, 26 Beav. 87. L. J. 271. 


#18 Alb. L. J. 214. 7 Warburton v. Edge, 9 Sim. 508; 


5 Murray, In re, 3 W. N. (1867) 190. Young »v. English, 7 Beav. 10. 
® Bozon v. Bolland, 4 Myl. & OC. 354, 8 Tillman v, Reynolds, 48 Ala. 365. 
358, per Cottenham, L. C.; Heslop v. 
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who had been conducting it, and directing him to turn over the 
papers in his hands pertaining to the action, and there being a 
dispute in regard to the amount of the compensation due the 
attorney, the court ordered the plaintiff to filea bond conditioned 
to pay the sum that should be found due him, and referred the 
question of the compensation to areferee. Upon the coming in of 
the referee’s report the court confirmed it and ordered that the 
attorney should have execution for the amount. Upon appeal it 
was held that the court had power to compel compliance with its 
own order in this manner, though it might also have proceeded 
to enforce the order by proceedings in the nature of contempt.’ 

Where the client offers to give security for the amount that 
may be found due to his attorney, the latter should be ordered to 
deliver up the papers on security being given, especially if there 
be any doubt in regard to the validity of his claim.’ 

Upon a bill in equity for the removal of a trustee in a deed of 
trust, and for the surrender of the bond secured by such deed 
where the trustee claimed a lien upon it for professional services, 
it is the duty of the court to decide on the existence and amount 
of the lien, and to decree such delivery on payment of the amount 
of the lien, if one be foundto exist. If the attorney has neg- 
lected to file a cross bill, he can have no decree for affirmative 
relief ; but it is proper for the court to establish the condition on 
which the delivery of the bond to the complainant shall be made 
and to requir® such delivery on the performance of that condition.® 

When an attorney’s lien is questioned by a client, upon a sum- 
mary application to the court requiring the attorney to surrender 
papers entrusted to his care, the question of the existence and 
amount of the lien may be determined by the court or a referee 
upon a proper investigation. The court cannot, upon such ap- 
plication, disregard the attorney’s claim of a lien, and without 
investigation order the surrender of the papers. The court will 
never disregard the right of the attorney or deny him the right 
of his lien where it has justly attached.‘ 


1 Greenfield v. Mayor, 28 Hun (N. Y.), 3 McPherson v. Cox, 96 U. S. 404. 

820. * Attorney, In re, 63 How. (N. Y.) Pr. 
2 Cunningham v. Widing, 5 Abb. (N. 152; s. 87 N. Y. 521. 

Y.) Pr. 418. 
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Ill. Upon Moneys Collected. —An attorney also has a lien 
upon moneys collected by him on his client’s behalf, in the 
course of hisemployment, whether upon any judgment or award 
or not.’ It does not matter that there is no express agreement 
as to the rate or measure of compensation, or as to the source 
from which this should be paid. A lien upon the moneys col- 
lected may be implied from the facts and circumstances of the 
case. Where the client is insolvent and unable to contribute to 
the disbursements in the proceedings, it cannot be doubted that 
there is an understanding that the attorney is to look to the fund 
ultimately recovered for reimbursement of the money paid by 
him and for compensation for his services.? 

The lien of an attorney attaches to money recovered or collected 
by him upon a judgment.’ Upon the judgment before it was 
collected, he had a lien for his costs; but when he has actually 
collected the money upon the judgment, this lien is satisfied 
and a new lien attaches for any claim he may have against his 
client for his services or disbursements either in the cause in 
which the judgment was obtained or any other.‘ 

The attorney has no lien upon a judgment for damages until 
he has collected the money; and until such a collection his client 
may receive the money and give an effectual discharge of the 
judgment. The attorney’s lien is rendered effectual by his 
possession and only by possession.® 

The lien of an attorney extends to money collefed upon an 
award as well as that collected upon a judgment. Chief Justice 
Kenyon so deciding, placed his decision upon ‘* the conven- 
ience, good sense and justice of these things.’’ He further says, 


1 Welsh v. Hole, 1 Doug. 288; Paschal, Ablev. Lea, 6 Tex. 427, 481; Stewart v. 
In re, 10 Wall. 483; Knapp, In re, 85 Flowers, 44 Miss. 513, 532; Lewis v. 
N. Y. 284; Longworth v. Handy, 2 Kinealy, 2 Mo. App. 33. 

Dis. (O.) 75; Diehl »v. Friester, 37 2 Knapp, In re, supra, 

Ohio St. 473, 477, per Okey C. J.; Cooke 3 Wells v. Hatch, 48 N. H. 246; Bowl- 


v. Thresher, 51 Conn. 105; Dowling v. ing Green Sav. Bank v. Todd, 52 N. Y. 
Eggemann, 47 Mich. 171; Readv. Bostick 489. 


Co., 6 Humph. (Tenn.) 321; Hurlbert v. * Wells v. Hatch, supra. 
Brigham, 56 Vt. 868; Casey v. March, 30 5 St. John v. Diefendorf, 12 Wend. 
Tex. 180; Kinsey v. Stewart, 14 Tex. 457; (N. Y.) 261; Casey v. March, 30 Tex. 180. 
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‘the public have an interest that it should be so; for other- 
wise no attorney will be forward to advise a reference.’’ } 


This lien prevails against one to whom the client has assigned 
the claim while suit is pending, if the consideration of the 
assignment be a pre-existing debt, and the assignment be made 
ina State where a pre-existing debt is not regarded as a valuable 
consideration.’ It also prevails against the client’s assignment 
for the benefit of his creditors.* 

Associate counsel employed by the attorney in a suit also have 
alien for their fees where the attorney has such a lien; or if 
the attorney collects the judgment he may deduct not only his 
own fees, but is protected in the payment of like reasonable fees 
to other attorneys or counsel employed in the suit.‘ 

It isa matter in dispute whether the attorney’s claim upon 
moneys collected for his client for the payment of any indebt- 
edness of the client to him rests upon the law of lien or the law 
of set-off. The courts generally declare that the right results 
from the law of lien; but some courts hold that it results from 
the law of set-off. Thus, in a Penysylvania case, it is said to be 
a right to defalcate, rather than a right of lien.® 

An attorney’s lien upon moneys collected extends not only to 
his services and disbursements in the case wherein the moneys 
are collected, but also to the general balance due him for pro- 
fessional services and disbursements.’ He may retain money to 
a reasonable amount to cover a stipulated fee in another case, in 
which he has performed only a part of the services, if in good 
faith he intends to perform the remainder.® 
1 Ormerod v. Tate, 1 East, 464. 8 Randolph v. Randolph, 34 Tex. 181. 


2 Schwartz v. Schwartz, 21 Hun, 88. In Paschal, In re, 10 Wall. 483, which was 
8’ Ward v. Craig, 87 N. Y. 550; s. c. a case from the State of Texas, and was 


9 Daly, 182. 

4 Jackson v. Clopton, 66 Ala. 29. 

5 Wells v. Hatch, 43 N. H. 246. 

6 Dubois’ App., 38 Pa. St. 231. 

7 Hurlbert v. Brigham, 56 Vt. 368; 
Cooke v. Thresher, 51 Conn. 105. In this 
case the client had orally agreed that the 
attorney should have a lien, not only for 
his services in that case, but for previous 
services. Contra, Pope v. Armstrong, 3 
8. & M. (Miss.) 214, 


regarded as governed by the laws of that 
State on this subject, the lien of an at- 
torney was conferred for his fees and dis- 
bursements in the cause in litigation and 
in proceedings brought to recover other 
moneys covered by the same retainer. 
But the court did not undertake to decide 
whether an attorney’s lien extends to the 
whole balance of his account for profes- 
sional services. 
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In some cases, however, it has been held that the lien of an 
attorney upon moneys of his client, secures only his services in 
the matter in which he collected the money, not his services about 
other business of his client,! unless, perhaps, in case such other 
business is covered by the same retainer.’ 

Au attorney’s lien extends to a fund recovered by him, in court 
or in the hands of a receiver, and a court of equity having such a 
fund in its possession, will protect the attorney in retaining out 
of it a reasonable compensation for his services.’ In Pennsyl- 
vania, where an attorney’s right to retain moneys collected and to 
apply them to the payment of his charges, is in the nature of a 
right of set-off, it is necessarily held that an attorney has no 
lien on a fund in court,‘ or in the hands of the sheriff.° é 

An attorney who has collected money for a client cannot hold 
the entire amount and refuse to pay it over because a small part 
is{due to him as fees. He will be allowed to retain enough to 
cover these, but no more.® 

In a proceeding by a client to recover money collected by his 
attorney, the latter need not set up in his answer a technical 
counter-claim for the value of his services; but it is sufficient 
that he alleges the performance of the services and their value, 
and his right to retain this sum from the amount collected. If 
the value of the services is equal to or exceeds the sum collected 
he may retain the whole amount.’ 


LEONARD A. JONES. 
Boston. 


! Waters v. Grace, 23 Ark. 118; Mc- 
Donald v. Napier, 14 Ga. 89; Pope », 
Armstrong, 3 S. & M. (Miss.) 214; Cage 
v. Wilkinson, Jb, 223. 

2 Paschal, In re, 10 Wall. 483. 

* Olds v. Tucker, 35 Ohio St. 581; 
Longworth v. Handy, 2 Dis. (Ohio) 75, 
As to the law in Georgia, see Morrison v. 
Ponder, 45 Ga. 167. 

* Dubois’ App., 88 Pa. St. 231. 


5 Irwin v. Workman, 3 Watts, 357. 

6 Miller v. Atlee, 3 Ex. 799; s.c. 18 
Jur. 481; Conyers v. Gray, 67 Ga. 329. 
Under the English practice a solicitor 
having a lien upon deeds of property 
greatly exceeding in value the amount of 
his bill was ordered to give up a portion 
ofthem. DuBvison v. Maxwell, W. N. 
(1876) 146. 

7 Ward v. Craig, 87 N. Y. 550. 
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NOTES. 


Tue Law as A Proresston. — Last spring a series of lectures on the 
various professions was delivered before the students of Harvard 
University by representative men of the several professions. The first 
was upon ‘* The Law as a Profession’’ and was delivered by Oliver 
Wendell Holmes, Jr., Justice of the Supreme Judicial Court of Massa- 
chusetts. At the outset he assumed that he was speaking to gentlemen 
who had not made up their minds as to the choice of a profession, and 
that they wished to hear something that would help them in making 
a choice, and therefore he lay before them the obvious considerations 
which experience teaches, but which they would want to know in 
advance of experience. Among their obvious considerations he spoke 
of the fact that the law has doors opening in many directions, and that 
it therefore gave a chance to men of many different aptitudes. He 
showed that there was ample room for success in the field of the law, 
though hard work was necessary in order to accomplish success. He 
claimed that a man could surely get what he wanted if he wanted it 
hard enough. 

After speaking in a most interesting manner of the more practical 
things to be considered in adapting the law as a profession, Judge 
Holmes in the last part of his lecture, spoke eloquently of other and 
higher considerations. This part of the lecture we print by permis- 


sion. He said:— 


*¢ Andnow, perhaps, I ought tohave done. But I know that some spirit of fire 
will feel that his main question has not been answered. He willask, What 
is all this to my soul? You do not bid me sell my birthright for a mess of pot- 
tage. What have you said to show that I can reach my own spiritual possibilities 
through such a door as this? How can the laborious study of a dry and techni- 
cal system, the greedy watch for clients and practice of shopkeepers’ arts, the 
mannerless conflicts over often sordid interests, make out a life? Gentlemen, I 
admit at once that these questions are not futile, that they may prove 
unanswerable, that they have often seemed to me unanswerable. And yet I 
believe there is an answer. They are the same questions that meet you in any 
form of practical life. Ifaman has the soul of Sancho Panza the world to 
him will be Sancho Panza’s world; but if he has the soul of an idealist, he will 
make — I do not say find — his world ideal. Of course the law is not the place 
for the artist or the poet. The law is the calling of thinkers. But to those 
who believe with me that not the least godlike of man’s activities is the large 
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survey of causes, that to knowis not less than to feel, I say—and I say no 
longer with any doubt—that a man may live greatly inthe law as well as 
elsewhere; that there as well as elsewhere his thought may find its unity in an 
infinite perspective; that there as well as elsewhere he may wreak himself 
upon life, may drink the bitter cup of heroism, may wear his heart out after 
the unattainable. All that life offers any man from which to start his thinking 
or his striving is afact. And if this universe is one universe, if it is far so think- 
able that you can pass in reason from one part of it to another, it does not matter 
very much what that factis. For every fact leads to every other by the path 
of the air. Only men do not yet see how, always. And your business as 
thinkers is to make plainer the way from some thing to the whole of things; to 
show the rational connection between your fact and the frame of the universe, 
If your subject is law, the roads are plain to anthropology, the science of man, 
to political economy, the theory of legislation, ethics, and thus by several 
paths to your final view of life. It would be equally true of any subject. The 
only difference is in the ease of seeing the way. To be master of any branch of 
knowledge you must master those which lie next toit. And thus to know 
anything you must know all. 

‘*Perhaps I speak too much the language of intellectual ambition. I cannot 
but think thatthe scopefor intellectual, as for physical, adventure, is narrow- 
ing. I look for a future in which the ideal will be content and dignified 
acceptance of life, rather than aspiration and the passion for achievement. I 
see already that surveys and railroads have set limits to our intellectual 
wildernesses —that the lion and the bison are disappearing from them —as 
from Africa and that no longer boundless West. But that undelightful day, 
which I anticipate, has not yet come. The humanrace has not changed, I 
imagine, so much between my generation and yours, but that you still have the 
barbaric thirst for conquest, and there is still something left to conquer. There 
are fields still open for occupation in the law, and there are roads from them 
that will lead you where you will. 

**But do not think Iam pointing you to flowery paths and beds of roses toa 
place where brilliant results attend your work, which shall be at once easy and 
new No result is easy which is worth having. Your education begins when 
what is called your education is over; when you are no longer stringing 
together the pregnant thoughts —the ‘‘ jeweis five words long,’’ which great 
men have given their lives to cut from the raw material — but have begun 
yourselves to work upon the raw material for results which you do not see, 
cannot predict, and which may be long in coming; when you take the fact, 
which life offers you for your appointed task. No man has earned the right to 
intellectual ambition until he has learned to lay his course by a star which he 
has never seen— to dig by the divining rod for springs which he may never 
reach. Insaying this I point to that which will make your study heroic. For I 
say to you in all sadness of conviction, that to think great thoughts you must 
be heroes as well as idealists. Only, when you have worked alone — when you 
have felt around you a black gulf of solitude more isolating than that which 
surrounds the dying man — and in hope and in despair have trusted to your own 
unshaken will, then only you will have achieved. Thus only can you gain the 
secret isolated joy of the thinker, who knows, that a hundred years after 
he is dead and forgotten, men who never heard of him will be moving to the 
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measures of his thought—the subtle rapture of a postponed power, which the 
world knows not because it has no external trappings, but which to his pro- 
phetic vision is more real than that which commands an army. And if this joy 
should not be yours still it is only thus that you can know that you have done 
what it lay in youto do,—can say that you have lived, and be ready for the 


end.”’ 


Law. — In the preface to ‘‘ Fortesque’s Reports,’’ which consist of 
thirty-one folio pages, it is said that ‘‘ the grand divisions of law is 
into divine law and the law of nature; so that the study of law in gen- 
eral is the business of men and angels. Angels as well as men may 
desire to look into both the one and the other, but they will never be 
able to fathom the depths of either.’’ 


Dovste Bass Vioia Court. — A long list might be made of 
the curious objects that have been produced in court, either as real 
evidence or as ‘‘chalks’’ to illustrate to juries the application of 
facts brought to their notice. In admiralty cases learned counsel ap- 
pear with miniature sail boats under their arms; in patent cases they 
come with egg beaters, model pumps, and ‘‘ improved ’”’ bird cages. 
The medical expert brings a manikin or a skeleton. In capital trials the 
‘* cimeter wi’ murder crusted,’’ is displayed along with other instruments 
of crime quite as horrible as those which adventurous Tam O’Shanter 
saw through the windows of Kirk Alloway. Now and then some elab- 
orate process of art or manufacture is illustrated in open court, the 
sculptor moulds his plaster images, the hatter makes his hats. Perhaps 
a more interesting piece of real evidence has seldom gone to a jury 
room than the old double bass viola which a Suffolk jury has recently 
vindicated as the work of ‘‘ a great master.’’ It stood in court a dumb 
witness, indeed, but only by accident made dumb after a musical 
speech of more than one hundred and fifty years. Even the box that 
held it was an object of curious interest. Like a mummy case in size 
and appearance, it might well have suggested that the reticent Egypt- 
ian in Belzoni’s exhibition had at last yielded to urgent entreaty and 
come to testify. — Boston Daily Advertiser. 


Pourtica Duties oF Men or Leisure. — Let every man give of his 
leisure, be it more or less, to politics, for it is simply good citizenship to 
do so. Discard at the outset the wretched habit which is far too prev- 
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alent in this country, and particularly, I am sorry to say, among the 
most intelligent and educated persons, of regarding all men who are 
much in politics with suspicion, and of using the word *‘ politician’’ as 
an uncomplimentary epithet and usually with a sneer. There is noth- 
ing which does more to injure politics and the public business than to 
assume that a man who enters them is in some way lowered. The call- 
ing is, and ought to be, an honorable one, and we should all seek to 
honor and to elevate, not to decry it. Politics, of course, is a wide 
field, but it is a very practical one, and the amateur is not only singu- 
larly out of place, but is apt to do harm by mistaken efforts to do good. 
Take hold of politics as you would of any other business, honorably 
and respectably, but take hold hard. Go to the polls. for example, and 
work for the man whom you want to see elected, and get your friends to 
do the same. If you prefer to reach political questions by voice or pen 
do it in those ways of course, but let me suggest that you first inform 
yourself about politics and politicians. Politics and public questions are 
exceedingly difficult. There is only one other point that I will touch upon 
as to politics. Work for the highest and best measures, but when there is 
no moral question involved, do not, by insisting on the unattainable, 
lose everything. The political history of the English race is a history 
of compromises. The greatest achievement of modern times in institu- 
tions and government is the constitution of the United States, and it 
was a tissue of compromises. Compromises, when they are not com- 
promises with eternal wrong, have been the stepping stones in the great 
advance of our civilization. —- Henry Cabot Lodge in his Lecture on 
Men of Leisure before the students of Harvard College. 


Puan as A, B, C.— ‘It is very odd,”’ said Sergeant Channell to 
Thesiger, ‘* that Tindall should have decided against me on that point 
of law, which seemed to me as plain as A, B, C.’’ ** Yes,’’ replied 
Thesiger, ‘* but of what use is it that it should have been as plain as A, 
B, C to you if the judge was determined to be D, E, F to it?”’ 


Exrert Testimony. — The closing argument of W. H. L. Barnes 
in behalf of the complainant, Sharon, in the United States Cir- 
cuit Court, District of California, presents what may be con- 
sidered the last refinement of expert testimony. The object of 
the bill was to obtain a decree ordering a cancellation of the 
marriage contract invoked in the famous Sharon-Hill controversy, 
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as being a forgery, and an injunction restraining the setting up 
of any rights by virtue of it. Incidentally the proofs of forgery 
in what is known as the ‘‘ Dear Wife Letter’’ are also given. The 
printed argument contains, besides five exhibits, fifty-five tables 
filled with writing characters, averaging over twenty-five characters to 
each table. The signature of William Sharon to the marriage contract 
is attacked as being the work of an engraver, and the ‘‘ Dear Wife 
Letter ’’ as being the work of Miss Hill herself, the position being 
taken with regard to the latter production that Miss Hill had traced 
upon another sheet by supposition a genuine letter of Senator Sharon, 
omitting the words ‘‘ Miss Hill’’ and adding the word ‘‘ wife,’’ so 
that the phrase of address might read ‘‘ My Dear Wife,’’ instead of 
“My Dear Miss Hill.’’ Besides the analysis of general suspicious 
features, the signature in the one case and the whole of the letter were 
treated by Dr. Piper (from Chicago), who, by the use of the miscro- 
scrope and his drawing instruments, afforded a series of studies that 
make up one of the most formidable inductive arguments ever presented 
toa court. In magnified copies the different characters of the signa- 
ture and the letter are examined. Numerous genuine signatures of 
Senator Sharon are used for comparison, and with the letter, known ex- 
amples of the chirography of Miss Hill and of Senator Sharon are com- 
pared. The method is somewhat as follows: Taking the treatment of 
one character to illustrate the plan of the entire argument: The ‘‘t’’ 
crossings of the ‘‘ Dear Wife Letter,’’ magnified, are compared with 
those of known writings of both Miss Hill and Senator Sharon. The 
result of the inductive process, by a remarkable preponderance of in- 
stances agreeing with the hypothesis, shows that the letter must have 
been written by Miss Hill. While the general features of his hand- 
writing are of course preserved, the known tendency of Miss Hill to 
make ‘‘t’’ crossings with blunt terminations is shown in that letter; 
while in genuine examples of Senator Sharon the terminations are 
shown to be tapering. Allowing for repetitions, over two hundred ‘ t”’ 
crossings are thus considered. Those of Senator Sharon are held up 
for inspection, then those of Miss Hill, and finally those of the ‘‘ Dear 
Wife Letter,’’ and the question is asked, whose hand, if the choice must 
be restricted to these two persons, must have written those characters — 
Senator Sharon’s or Miss Hill’s? . Allowing every presumption in favor 
of faithfulness in Dr. Piper’s drawings, the presentation is exceedingly 
forcible. All that is needed to make the conclusion irresistible is, per- 
haps, enlarged photographs instead of drawings. In the whole argu- 
ment the instances contributing to the inductions run up into the thou- 
sands. The expert, instead of merely giving his opinion as to the 
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genuineness of writings placed in his hands, presents the writings 
in magnified form, and in a position to force comparison on the be- 
holder, so that the inference is not primarily that of the expert, but of 
every one who sees the tables, however casual his inspection. 


W. C, 


One at a Time. —A counsel thought that he would overcome Lord 
Norbury on the bench. One day his lordship was charging a jury, and 
the address was interrupted by the braying of an ass. ‘‘ What noise, 
is that?’’ cried Lord Norbury. ‘‘’Tis only the echo of the court, 
my lord,’’ answered the counsel. Nothing disconcerted, the judge 
resumed his address, but soon the barrister was compelled to interpose 
with technical objections to the charge. While stating them the ass 
again brayed. ‘‘ One et a time, if you please,’’ remarked his lordship, 
with a sarcastic smile. 


Tae ENGiisH RULE IN REGARD TO THE DistTRIBUTION OF DIVIDENDS, As 
Between LirE-TENANT AND REMAINDER-MAN. —I recently had occasion 
to review the authorities relating to the disposition of dividends issued 
from accumulated earnings on stock held in trust — the subject so ex- 
haustively considered in the September-October number of this magazine 
for last year. While your learned correspondent states with fullness and 
accuracy the rule established in Massachusetts by the decision in Minot 
v. Paine,! and the rule generally prevalent in the United States, as 
illustrated by Earp’s Appeal,’ I think that he has come to an erroneous 
conclusion in regard to the principle followed by the English courts. 

The three rules may be concisely stated, as follows : — 

i. In Massachusetts and Georgia cash dividends are considered as 
income and given to the life-tenant; stock dividends are considered as 
accretions to the capital fund. 

2. In the United States generally, dividends from surplus earnings 
accumulated in the life-tenant’s time are considered income; dividends 
from earnings accumulated before his interest commenced, as part of 
the principal. 

3. In England beth the preceding rules are expressly rejected,* and 
‘*regular’’ dividends (even if increased beyond the usual amount) are 
held to be income ; extra dividends (whether in stock or cash) are held 
to be accretions to the principal.‘ 


1 99 Mass. 101. 3 Paris v. Paris, 10 Ves. 185. 
2 29 Pa, St. 368. * The English rule was established by 
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I think that this array of authorities is sufficient to formulate a prin. 
ciple as well defined as the rule in Minot’s Case, and still more rigorous 
towards the life-tenant. 

The cases which may be cited as showing a relaxation of the strict 
English rule seem to indicate a vague, vascillating tendency towards 
the American idea of apportionment. But they are too few in number 
and too inharmonious among themselves to affect the authority of 
Brander v. Brander to any great extent. I have only found three cases 
which allow the life-tenant any interest in extra dividends —and all 
three are prior to Bates v. McKinley and In re Barton’s Trust, already 
cited. In Murray v. Glasse,! the life-tenant was held entitled to 
bonuses ‘‘if paid out of profits.’ In Preston v. Mellville,? the tenant 
for life was held entitled to a ‘‘bonus’’ of one per cent, made in 
addition to the regular dividend of the Bank of England’s. And 
in Plumbe v. Neild,? bonuses declared on stock of the Union Bank 
were given to the tenant for life, on the ground that they were 


clearly declared ‘‘ from the profits of the last half year.’’ In Johnson 


v. Johnson,‘ the vote of the corporation (which in England and Mas- 
sachusetts is decisive of the character of the dividend), declares that 
‘‘a bonus or increased dividend of £10 per share be added to the usual 
dividend of £3 per share, making together £13 per share.’’ 


Where, as 
in this case, the corporation calls the distribution both a ‘‘ bonus’’ and 
an ‘* increased dividend,’’ it would seem that the court might consider 
it as either. The vice chancellor treated it as income and gave it to the 
tenant for life. 

The opinion of Lord Eldon in Barclay v. Wainewright is cited by 
Mr. Moore as overruling Witt v. Steere and shaking the authority of 
the rule established by Brander v. Brander. But this is clearly a 
misapprehension. The ‘*extra’’ dividend of September 18, 1806, is . 
erroneously alluded to by your correspondent as the subject-matter of 
the suit. If there had been any litigation concerning the disposition of 
this dividend, the opinion certainly intimates that it would have been 


Brander v. Brander, 4 Ves. 800, 801 (a Witts v. Steere, 13 Ves. 363 (cash); 


distribution of annuities) and has been 
sustained by the following cases : — 

(a.) As to regular dividends, though 
increased in amount: Barclay v. Waine- 
wright, 14 Ves. 66; Price v. Anderson, 
15 Sim. 473. 

(.) As to “extras:’’ Irving v. Hous- 
toun, 4 Paton’s H. of L. Cas, 521 (stock) ; 
Paris v. Paris, 10 Ves. 185 (cash); Clay- 
ton v. Gresham, 10 Ves. 288 (cash); 


Hooper v. Rossiter, McClel. 527 (stock) ; 
Price v. Anderson, 15 Sim. 473 (cash); In 
re Barton’s Trust, L. R. 5 Eq. 288 
(stock); Bates v. MacKinley, 31 Beav. 
280 (cash). 

117 Jur.816. 

216 Sim. 163. 

3 6 Jur. (N. 8.) 529 

* 15 Jur. 714. 
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added to the principal fund. The matter in dispute, however, was a 
late distribution—the regular dividend of March 19, 1807. Lord 
Eldon, not overruling Witt v. Steere, but strictly in accordance with it, 
gives this distribution to the life-tenant. 

In Witt v. Steere the bank, instead of increasing the regular dividend 
to 8} per cent, adhered to the customary 34 per cent, and accompanied 
by an extraordinary dividend of 5 per cent. Equitably this would seem 
to make but little difference. But according to the strict rule laid down 
in Brander v. Brander, it made all the difference in the world, and the 
‘*extra’’ was therefore added to the principal fund. F. B. P. 


Conpuct or Triats — Reapinc From’ Books or THE Law TO THE 
Jury.—In the case of Lesser v. Perkins, lately decided by the 
Supreme Court of the city of New York, in general term at New York 
City, and reported in the Daily Register, New York,! the question 
was, under what circumstances a court will grant a new trial 
because of the irregularity of allowing counsel for the successful party 
to read to the jury from the books of the law. The action was brought 
to recover a balance alleged to be due upon a contract for the sale of 
wrought scrap iron. The defense was a counter-claim, predicated upon 
the failure of the plaintiff to perform the contract, which was in writing, 
and by which the weight and quality of the iron was guaranteed. The 
defendant’s counsel, in addressing the jury, read extracts from Bliss on 
Life Insurance,” which was objected to on the ground that it was an 
entire misapplication of the law of this controversy. 
was overruled and an exception was taken. 

The court, inan opinion given by Mr. Justice Brady, in reviewing 
this ruling, said that the extract related entirely to policies of insurance. 
The learned judge continued his opinion as follows : — 


The objection 


‘‘There is no ease to be found in the books which applies the doctrines of 
warranty governing the policies of insurance to sales of chattels accompanied 
with a warranty. Warranties in policies of insurance are supposed to influence 
the formation of a contract upon the subject of the risk to be taken by the com- 
pany and the company only, and therefore are regarded as material and of vital 
importance to it for its protection and security. No such element enters into 
the dealings of parties upon a sale of chattels, and the consideration of a guar- 
antee, its effects, results and the rights and obligations of the parties under it, 
are entirely different. This must be so apparent tothe legal mind that it is not 
necessary to elaborate it, and the learned justice presiding in the court below 
undoubtedly misapprehended the character of the extracts. 


1 Vol. 29, No. 117. 2 Section 36. 
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“The practice of reading to the jury, as done here, has been condemned by a 
number of adjudged cases. People v. Anderson, 44 Cal. 70; Tuller v. Talbot, 23 
Il). 357; Sprague v. Craig, 51 Ill. 288; Reich v. Mayor of the City of New York, 
17 Weekly Dig. 141; Allaire v. Allaire, 39 N.J. Law Rep. 113; Koelges v. Guard- 
ian Life Ins. Co., 57 N. Y. 638. 

‘Perhaps in this State it may be done where the matter read is the law of 
the case, and can by no possibility prejudice the adverse party (Koelges 
v. Guardian Life Ins. Co., supra), but nevertheless it must be said that itis a 
custom more honored in the breach than the observance, and further should not 
be allowed as long as the jury are required to accept for their guidance the legal 
rules pronounced by the court. If the counsel desire to call the attention of 
the court to rule, doctrine or maxim, and to illustrate by treatise or adjudica- 
tion, it is proper to do so, but the jury, if addressed on the subject by counsel, 
may confuse the instruction and the reading, and thus obstruct, if they do not 
defy, the administration of justice. In this case, as already suggested, it cannot 
be said that the extracts set out did not prejudice the plaintiff, and for the 
reasons stated, namely, that the contract between the parties was not governed 
by the rigorous rules which the extracts presented for consideration. For the 
same reason, namely, that the extracts read were not expressive of the law of 
the case, the exception taken to the reading with the approbation of the court 
was one to a declaration in effect that the extracts were expressive of the law 
of the case, and therefore it was effective and fatal. 

“For these reasons the judgment must be reversed and a new trial ordered, 
with costs to abide the event.” 


Raitway Recetversuies. — Unquestionably railway receiverships 
involve one of the most monstrous abuses connected with judicial 
administration. The judiciary, from the very nature of its constitution, 
is not well qualified to go into the railway business. The lawyers, from 
the very nature of their profession, will not be apt to raise their voices 
against abuses which inhere in a branch of judicial administration which 
yields many of them such large professional gains. It is a very large 
question, and of course any investigation of it must necessarily proceed 
slowly ; but it is a question which is knocking at the door, and which 
will be heard. We have lately seen the spectacle of the appointment of 
a board of receivers for a great railway system upon a petition filed by 
the railway company — the debtor — before default had been made in 
the payment of interest on the mortgage debt. The debtor was in name 
a corporation, in substance and actuality a single man. That man owned 
a majority of the stock of the so-called ‘‘ system,’’ and was its head, 
front and life. This man, unable longer to make an inverted pyramid 
stand on its apex, comes into a court of equity and says: ‘‘ I am in 
debt; I can not pay my debts; I am about to make default in the pay- 
ment of interest on my debts, and therefore I demand that this court 
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shall take possession of my property by its officers and hold it together 
and operate it. I demand this relief against my creditors.’’ This 
monstrous demand was complied with, with the utmost complacency, 
Receivers were simultaneously appointed without public notice in eight 
Federal judicial districts, and, so far as the public can see and learn, 
the object for which this insolvent debtor thus filed a bill in equity 
against his creditors — to compel them to submit to a compromise and 
readjustment on his terms—has been measurably attained. The bar 
alone has sufficient knowledge and information to direct public atten- 
tion to the enormity of such an abuse of justice; but the bar does 
not raise its voice upon the question. 

A single exception to this statement has come under our notice. At 
the meeting of the Illinois State Bar Association in 1885, two lawyers, 
Mr. James A. Connoly and Mr. J. K. Edsall, as members of the Com- 
mittee on Law Reform, presented a report upon railway receiverships. 
This report contains, among other language, the following ex- 
pressions : — 


‘The abuses connected with the operation of railways in this State by re- 
ceivers appointed by the Federal courts is a matter that, if possible, should be 
reformed. The sacred temple formed no safer sanctuary to the pursued crim- 
inal in olden time than a receivership now does to the railway corporation 
whose creditors will no longer be postponed. The railway corporations in this 
State that abide by their contracts and pay their debts are subject to our laws; 
while the railway corporations that do not abide by their contracts and do not 
pay their debts are beyond the reach of our laws, by simply stepping within the 
magic circle of a Federal receiver, as potent as Richlieu’s magic circle of the 
Church of Rome. The railway corporation that obeys the laws of this State 
may sue and be sued in our courts, while the railway corporation that disobeys 
our laws may sue in our courts, but must not be sued in them. They use 
our laws and courts when they need their assistance, but laugh at our laws and 
courts when they are invoked against them, provided they have reached their 
sanctuary, a Federal receiver. A railway corporation whose line stretches from 
Chicago to Cairo, whose title to its right of way is paid for, and is all fenced as 
required by our laws, with all the cattle-guards, sigus at crossings, etc., re- 
quired by law, whose locomotives whistle at every crossing, whose taxes are 
promptly paid, and whose officers and employees are courteous to the public, 
such a corporation is indebted to a citizen of Cairo in the sum of ten 
thousand dollars. He is at liberty to sue that corporation in the Circuit Court 
of Alexander county. Another railway corporation has a line of railway stretch- 
ing from Chicago to Cairo. Itis a mere trespasser, for much of its length, upon 
the lands of others, it owes debts in every school district through which it runs, 
but little of its line is fenced, it has but few cattle-guards, no signs at cross- 
ings, its locomotives rush past highway crossings with no sound from bell or 
whistle, it ignores nearly every requirement of our laws, it never pays its taxes, 
and its officers and employees act as if they were masters of the public. A citi- 
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zen of Cairo claims that such a corporation owes him fifty dollars for a month 
of hard labor in its service. It refuses to pay him, and he is compelled to go 
from Cairo to Springfield —two hundred miles from his home — before he can 

find a temple of justice within whose portals he may venture to invoke the aid 

6i thelaw. He dare not ask the State of Illinois to aid him with her courts or 

her laws. The corporation is secure within the magic circle of a ‘‘ Federal 

receiver.’’ If it were allowed this sanctuary privilege for a brief definite time 

the evil might be endured, but when it stretches out into years and decades, as 

it has in some instances, it becomes so great an evil as to call very loudly for a 

remedy, and that remedy must be devised by the bar. Equity never invented 

the receiver for the purpose for which he is used in such cases. The receiver 
should only be a conservator, to preserve the property in statu quo, natural 
deterioration excepted, until the chancellor could hear the cause and determine 

what disposition to make of the property. But the Federal receiver of a railroad 
steps into the place of the directors, superintendent, treasurer and general 
manager, and instead of acting as a conservator, he either proceeds to wreck 
the property or improve it, as may best suit the speculative purposes of the 
ring of bondholders in whose service he is acting. If that ring wants the prop- 
erty improved, then the receiver pays the current expenses and taxes, fences 
the road, puts in cattle-guards and generally does what our laws require; but 
if the wrecking policy is desired, then the debts are not paid, the taxes are un- 
paid, and generally nothing is done that our laws require, while the State, her 
laws and courts are powerless before the decree of this ring of bondholders. 
The State gave this corporation the right to exist and to operate its railroad as 
a public highway, subject to such legislation as the State might choose to enact 
from time to time. Why may not the State say that any railroad corporation 
which so manages its business as to permit its railroad to be operated by a re- 
ceiver for a longer period than six months, or some other brief definite period, 
shall forfeit its franchise, and its railroad shall not be operated until after it 
shall have passed from the control of the receiver and the court? When an evil 
has grown to such an extent that it may safely defy the laws of the State, even 
for a short time, does it not become the bar to take timely counsel together and 
find, if possible, a remedy therefor? The committee would not be understood 
as limiting their strictures to Federal receivers, simply because they are ap- 
pointed by Federal courts, but these receivers are more directly pointed out 
because they illustrate most strongly the evils resulting from the present use 
and practice of receivers.”’ 


The above report was received with thanks, and that was all that was 
done with it. 


CopiricaTion In New York.— Mr. Albert Mathews has published a 
communication in the New York Evening Post upon the subject of the 
agitation concerning the adoption of what is known as the Field Civil 
Code. He puts forth no new argument on the subject, and he con- 
cludes by making a suggestion which seems to be more original than 
profound. It is that the command contained in the constitution of New 
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York of 1846, requiring that the legislature should codify the law of 
the State, has come to be at the most the command of a past genera- 
tion; for which reason it would be better to let the matter slumber 
antil a new constitutional convention assembles, which the writer sup- 
poses will not be later than the year 1888, at which time the people can 
again express themselves on the subject in their organic law. The 
force of this suggestion is not perceived. It is true that the com- 
mand of a constitution to a future legislature requiring the legisla- 
ture to enter upon some specific work of legislation is somewhat like 
a directory statute. When a judge feels like setting up his wisdom 
above that of the legislature, and disregarding a command which the 
legislature has made to him, he reaches the result by saying that the 
statute is directory merely. So if a legislature chooses to set up.its 
wisdom on a great public question above that of the eminent men who 
framed the organic law of the State, it undoubtedly has the power to 
do so, and there is no power in the State to call it to account for its 
obstinacy or dereliction. It simply refuses to obey the command of 
the constitution, emphasizing in its refusal a sentiment which might 
well wear the words of Lady Macbeth: — 


**What need we fear who knows it, 
For none dare call our power to account.”’ 


The plain sense of the matter is this: The legislature is elected by 
the new generation just as much as a constitutional convention will be. 
The legislature occupies a relation to the people as close as that which 
a constitutional convention occupies. The legislature wields the sover- 
eign power of the people in every respect, where not restricted by the 
organic law of the State or of the United States. The legislature has 
ample power to codify the law of the State, either with or without the 
command of a constitutional convention. It is the body by which the 
work is to be none; and, assuming that the force of the command con- 
tained in the constitution of 1846 is spent because a new generation 
has come upon the stage of action, it is still competent for a legislature 
to say whether or no the law shall be codified, and it is as competent 
for them to say it as it is for a constitutional convention to say it. This 
being so, there is no more reason in relegating such a question to a 
constitutional convention which may or may not assemble in the year 
1888, than there would be in postponing it for the consideration of the 
legislature which shall assemble in 1888. If the people ever get hold 
of the question, the lawyers will learn how little influence they really 
possess. Many lawyers are like certain politicians ; they do not know 
that there is such a thing as public opinion until they are knocked down 
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with it. The people can feason upon the subject in a very short way ; 
and the simple question which they will ask is, whether it is more rea- 
sonable to have the law written in one book than in several hundred 
books. If they cannot have the law properly written in one book — 
if no draft of a code has been yet submitted to them which meets the 
public demand, they will find some means of having one made and sub- 
mitted to them. 


Caer Justice Parsons. —In a wayside sermon, Rev. James Free- 
man Clarke has preserved a striking anecdote of the truly great Judge 
Parsons. Colonel Tom Perkins, Parsons’ particular friend, had been 
summoned to serve on a jury; being up to his eyes in work about send- 
ing a ship to India, he returned the summons with a fifty-dollar bill 
enclosed. The judge ordered Mr. Perkins to be brought into court, and 
sternly demanded what he meant? if he did not know that the proper 
administration of his country’s laws enabled him to send his ships to 
India, ete. Closing with, ‘‘ Take your seat with the jury, sir.’’ And 
the great merchant obeyed, having learned a grand lesson on duty. 


Give THE Devit His Due. — Dean Swift, having preached an assize 
sermon in Ireland, was invited to dine with the judges, and having in 
his sermon considered the uses and abuse of the law, he then pressed a 
little hard upon those counselors who plead causes which they know in 
their consciences to be wrong. When dinner was over, and the wine 
began to circulate, a young barrister retorted upon the Dean, and, after 
some fencing, the counselor asked him: ‘‘ If the devil were to die, a 
parson might not be found who for money would preach his funeral ser- 
mon.” ‘Yes, sir,’’ quickly replied Swift, ‘‘I would gladly be the 
man, and I would then give the devil his due, as I have this day done 
his children.”’ 


Prats Worps sy Jupees To Crimimats. — Within the past few 
months it has been the good fortune of several judges in different parts 
of the country to preside at the trials of noted criminals. It has been 
their good fortune, not on account of the notoriety of the criminals, but 
because it has given these judges the opportunity to show skill, learn- 
ing, and fearlessness in the discharge of their duties. Anarchists, 
strikers, boycotters, and thieving aldermen have received no encourage- 
ment from either judges or juries. At least two of the judges in pass- 
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ing sentence have expressed in strong words their determination to 
mete out to the offenders the severest punishment provided by the laws 
for the crimes of which they had been convicted. Judge Barrett sen- 
tenced Jeahne, the New York alderman, to imprisonment for nine years 
and ten months in the State prison. After referring to the fairness of 


the trial and to the ability with which the prisoner had been defended, 
Judge Barrett said in substance : — 


“The case is a sad one. 


It is a humiliating spectacle, that a man who was 
elected to the position that you were, should have betrayed his trust as you 
have. It is humiliating and sad forthe city, State and country to see a man with 
your advantages in the position you arein. I cannot be unmindful of your 
weeping wife and broken-hearted mother. But the saddest thing of all is the 
fact that doubts have filled the minds of many honest people as to whether it 
would be possible to convict you. There is no doubt of your guilt, the doubt 
was whether you could be convicted though guilty. It is acynical doubt that 
is a reflection on the virtue of the jury system, the zeal of the public officers 
and the fidelity of the detective bureau of the city. These doubts have all been 
dispersed. The lesson is a good one. It will increase the faith in the vitality 
of our institutions and in the efficiency of our laws to protect those institutions. 
The belief in almost universal corruption will be lessened by your conviction. 
Have you and have honest people forgotten the conviction of Tweed, of Genet, 
of Crowley, the police sergeant, of Fish and Ward, or are none but the miscar- 
riages of justice to be remembered? The peopleare not honeycombed with cor- 
ruption; the State isnot. You sneered at the two notoriously honest men of 
the board as dudes, and called their opposition to your schemes ‘ cheap bua- 
combe.’ There is nothing so contemptuous and contemptible to such as you as 
honest men. But honest men may breathe more freely, confident that great 
wrongs will be rectified, and that the majority of the people have not their price. 
I have been asked to be merciful, and am not unmindful of woman’s tears. 
But if ever there was a case where the maximum penalty should be imposed, this 
isone. This was notatechnical nor atrivial crime; it was one of huge propor- 
tions, committed for an enormous sum. I have no feeling in the matter — noth- 
ing but sorrow that you should be in this position.”’ 


Recorder Smyth, of New York, in sentencing John Most, the Anar- 
chist, to a year’s imprisonment on Blackwell’s Island, and to pay a fine 
of $500, the extreme penalty of the law, expressed a regret that he could 
not impose a heavier punishment. The recorder expressed his opinion 
of him in English that will make an impression not only on Most, but on 


the horde of less intelligent disciples of the agitator throughout the city 
and country. Said the recorder: — 


‘This man Most is, in my opinion, the most atrocious, wicked scoundrel who 
has ever disgraced the earth by his presence. He has beenimprisoned or driven 
out of other countries in consequence of the doctrines preached by him, and 
4 now he has come to this country to preach the same. He is even the author of 
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a book in which servants are called upon to poison their employers. A more 
atrocious scoundrel I have never heard of. But men of his stripe will see by the 
outcome of this trial that the laws of this country are always upheld, and when 
violated, punishment is meted out to the offenders.” 


Sunpay Suavine. — Recently an association of barbersin Boston in- 
voked the antiquated Sunday laws of the State in an attempt to close 
the barber shops on Sunday. A test case was tried in Boston before 
Judge Barker of the Superior Court. The defendant was the proprie- 
tor of a barber’s shop in one of the principal hotels, and though this 
fact was taken into consideration in determining whether the defend- 

ant in this instance was engaged in a work of necessity, yet the 

learned judge’s charge seems to be broad enough to make shaving on 
Sunday by any barber a work of necessity. Apparently the world 
moves, or men are becoming more civilized. A half a century ago a 
barber’s apprentice in Dundee, Scotland, refused to shave his. master’s 
customers on Sunday, and the House of Lords, after grave deliberation, 
held that the apprentice was right in such refusal, and could not be 
required to attend his master’s shop on Sundays. Lord Brougham 
said :— 


“Tt was said in the court below, that unless working persons, who do not 
themselves shave their beards, were allowed to resort to the barber shops on Sun- 
day, many decently disposed men would be prevented from frequenting places 
of worship, and from associating with their families or friends, from want 
of personal cleanliness. But why should they not do the work on Saturday, as 
the people did in Glasgow,’and in other towns, where no sort of work was 
allowed to be done on the Sunday? It might be as well said that because a 
person could not decently resort to church or associate with his family, unless 
he was decently clothed and fed, therefore the tailor’s and the butcher’s, and 
the baker’s shops should be kept open on Sunday morning for the convenience 
of such persons. That was not the practice; the partiestook good care to pro- 
vide themselves on the Saturday with food and clothing.” 


Our Sunday laws greatly need a thorough revision. They should be 
made so certain that all well meaning citizens can find out whether 
they are violating the law or not. The Sunday laws of Massachusetts 
are probably not much better nor much worse than the Sunday laws of 
other States; but they are very indefinite, and are not in accord with 
the customs and opinions of the people. Either some provisions of the 
laws are obsolete, or they are only occasionally revived for purposes of 
revenge or mischief. The courts have undoubtedly tried to interpret 
these provisions in such a way as to make them appear to be more sen- 
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sible than they really are. Probably any attempt to rigidly enforce 
the statutes as they stand would quickly bring about their reforma- 
tion. The enlightened public sentiment which has opened libraries, 
reading-rooms and art museums on Sunday, would not tolerate laws 
which are used to interfere with a rational use and enjoyment of the 
day ; though on the other hand it would insist upon laws which would 
make the day a quiet one and would protect all persons from disturb- 
ance in their religious observances. 


But to return to the barbers. In charging the jury Judge Barker 
said: — 


‘The indictment against the defendant charges that on the 6th day of 
June, that being the Lord’s day, between the hours of midnight of the 
5th and the hours of midnight of the 6th, the defendant kept open his 
shop for the purpose of doing business and labor therein, the same business 
or labor not being a work of necessity and charity. The laws of the com- 
monwealth in reference to the observation of the Lord’s day say that who- 
ever keeps open his shop, warehouse or workshop for the purpose of doing 
business or who takes part in any game shall be punished so and so. The pro- 
vision, which is important in this case, is just this: Whoever on the Lord’s 
day keeps open his shop, warehouse or workhouse, shall be punished so and so, 
Incidental to this is the provision as to whoever works or does anything which 
is not a work of necessity or charity. Now, Mr. Foreman and geutlemen, the 
courts have decided, in acomplaint for keeping open a shop on the Lord’s day, 
that it is a necessary averment that the business or labor done in it, and for 
which it was kept open, must have been a work not of necessity and charity. 
‘It has been decided that this allegation is the essential allegation in the com- 
plaint, and that it must be proved. The averment is necessary that the work 
or labor was not a work of necessity. This is something essential for the gov- 
ernment to prove, and in deciding whether or not the defendant is guilty of the 
offense here charged, you are to pass upon two facts. In the first place did he 
keep open his shop, which is mentioned here in the indictment, upon the Lord’s 
day, and did he keep it open for the purpose of doing business or some work 
which was not then and there a work of necessity or charity? There is no con- 
tention with respect to his keeping open the shop. Then comes the next ques- 
tion. Is it shown beyond a reasonable doubt that he kept open for the purpose 
of doing work which was not then and there a work of necessity or charity? 
Mr. Foremanand gentlemen, in reference to that the statement of the barbers 
that people went in and out from that shop from the street and from the hotel. 
It isa part of the hotel called the Tremont Huuse, and has an entrance from 
the hotel and from the streets. It is claimed that a barber shop is part of the 
fitting up of a hotel, and that the services of a barber are services which people 


recognize as a part of the business of ahotel. I[t is said to be necessary to the 


guests, and the arrangement between the defendant and hotel here is that it 
shall be kept open on Sunday, or some portion of the day. The claim is made 
that he shall keep it open for the purpose of attending to the guests of the 
hotel, and he himself says very frankly that he shaved every person who came 
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to him on that day. It may be that you will find upon this evidence that the 
defendant kept open his shop, not merely to accommodate the guests of the 
hotel, but also for the purpose of shaving any one who should appear to bim. 
Then comes the question whether this is a work of necessity and charity. The 
question for you to find is whether the defendant kept open for the common 
ordinary practice of the barber’s trade, and this raises the question of the 
necessity of hair cutting, shaving and shampooing. There is no evidence here 
as to whether there was anything in this shop for sale. And that brings us to 
the question of law, as to the necessity of shaving, and as to whether such 
works are works of necessity and charity. A man may have done for him what 
he would do for himself, so far as having his hair cut, washing his head and 
such work. It does not seem to me that it could be other than a work of neces- 
sity under the ordinary circumstances. That is, if a man is guilty for shaving 
another on Sunday, the man whom he shaves would be equally guilty. Ifa man 
were brought before me charged with shaving himself, I should in ordinary 
cases order his discharge, because it seems to me that it would be a work of 
necessity. Whatever a man may properly do for himself he may properly do by 
some one else. If he wants to be shaved or have his head washed, then, unless 
the barber knew he wanted it done for an improper purpose and outside of the 
ordinary reasons which actuate men, it seems to me that the party is utterly 
justified in any work which is morally fit to be done. If, therefore, the shaving 
was done in this case in a perfectly proper manner on this Sunday, I should say 
that it was a work of necessity and charity. The law recognizes that some 
things may be done on this day in such a way as to be an infraction of the law. 
The courts have decided that the mails may be carried on Sundays, but it must 
be done without any unnecessary disturbance. In other words, the people of 
this commonwealth desire a quiet Sunday, and anything which disturbs ‘public 
tranquility is unlawful. Ifa person opens his shop upon the Lord’s day merely 
for the sake of doing work for the comfort, cleanliness and convenience of 
others, like cutting their hair and shampooing, I should say it was a work of 
necessity and charity, and that the barber was not indictable for doing this in 
good faith.” 


The jury returned a verdict of not guilty. 


GenerRAL Corporation Acts. —1. Their Origin. —The Rev. Dr. 
Edward Everett Hale in a recent address, said: — 


‘There is our modern system of associated work, organized in our several 
States under what we call the General Corporation Acts, what iscalled in En- 
gland the Limited Liability Act. Now that the thing is in easy running order, 
every one says that it is a perfectly simple contrivance. Look in the books for 
its history. You will have better success than I have had if you find it there. 
For we gentlemen scholars who write the books are a little apt to pass such 
trifles by. It came to life— it uttered its first cry — in the State of Connecticut 
in 1837. ‘I attribute to it,’ says one of the first authorities in that State, 
‘much of our manufacturing success. It has always been a most useful law.’ 
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It lived. It did not die. So it was copied here. It was copied there. It igs 
now in force in some form or other in almost eyery State of the Union. It ig 
in force, as I said, in principle, in the English Limited Liability Law of 1855, 
which is confessedly taken from it. Now what scholar or statesman invented 
it?) Did you findit in Adam Smith? Did you learn it from Lay or from William 
Cobbett? ‘I never heard who got it up;’ this is the answer made to me by 
the same accomplished writer in Connecticut when I asked him — ‘or anything 
about its origin.’ I had the same answer from one of the veteran statesmen 
of that day, who was in public life the year in which it was passed, and lives in 
an honored old age. This is what happened: A poor democracy like the 
State of Connecticut needed such an arrangement. This poor democracy was 


intelligent enough to know what it needed. And it had power in its hand to fill 
the need.”’ 


The Hartford Courant answers Mr. Hale’s inquiry as to the author- 
ship of the first General Corporation Act as follows: — 


“The Hon. Abijah Catlin of Harwinton, who was a member of the legisla- 
ture of 1837, called at the Courant office yesterday and furnished to us the in- 
formation which Mr. Hale was unable to obtain. The act was drawn up, 
written out and introduced by Mr. Theodore Hinsdale of Winchester, who was 
a member of that legislature. Mr. Hinsdale was graduated at Yale College in 
the class of 1821. He died in 1841. 

*“The State of Connecticut at the time of the passage of this act was firmin 
the grip of the Jackson Democracy, and it was a part of their policy to refuse 
to grant any incorporation except on the condition of the individual liability of 
the members. District Attorney Holabird and others, Mr. Catlin for one, had 
endeavored in vain that year to secure a charter fororganizing ascythe com- 
pany, but were not granted it on that account. Mr. Hinsdale was also inter- 
ested in scythe making. His wife was a daughter of Solomon Rockwell of 
Winsted, who was a scythe manufacturer, and Mr. Hinsdale joined him in the 
business and desired facilities for enlarging it. Accordingly he prepared this 
act, based on the general feeling that if people put their money into an enter- 
prise that was enough for them to stake upon its success. It might all be lost, 

but if so let that limit the loss. The Beardsley Scythe Company of Winsted is 
the outgrowth of the enterprise of Messrs. Rockwell and Hinsdale. This act 
Mr. Hinsdale succeeded in carrying through the legislature, although he was 


a Whig and one of the minority; and, as Mr. Hale says, it is the foundation of 
much of our manufacturing success.”’ 


2. The General Policy of Such Acts. — Henry Hitchcock, Esq., of St. 
Louis, ina paper read before the Bar Association of the State of Mis- 
souri, at its meeting last year, admirably states the general policy of 
such acts, and points out the safeguards such acts afford the public. 
We quote the concluding portions of his paper: — 


‘«The reasons why individuals desire to form business corporations are obvious 
enough. By this means small amounts of capital, held in many different hands, 


0 
i 
e 


NOTES. 759 


may be combined so as to form an aggregate large enough to carry on business 
operations which otherwise would not be carried on at all; both because these 
individuals could never be brought together as partners, and also because while 
each shareholder is willing to risk in that enterprise the amount he invests in 
corporate stock, he is not willing to incur any further liability. The perpetual 
succession of corporations also, through which the embarrassments attending 
the death of a partner are avoided, and the management and organization con- 
tinued without shock, are another well known advantage. 

‘Surely it is for the public interest, in the largest sense, that these advantages 
should be secured, not alone in respect of public enterprises, but in respect of 
every mode of profitably employing the capital of a community. Railroads, tel- 
egraphs and other enterprises widely affecting the public interest and requir- 
ing an outlay far beyond the means of any individual or partnership are not the 
only means of gathering up and employing scattered capital which benefit the 
community at large. Every manufacturing establishment which utilizes the 
raw material of our State, at once enormously increasing its value and employ- 
ing hands otherwise idle; every organization of trade or commerce actually 
employed in the vast business of exchanging products which is the life of civil- 
ized communities is an enterprise which promotes the public interest whenever 
and so long as it is honestly carried on. And if it be true that any such enter- 
prise, whether its object be to gather the raw material from the mine or the 
field and to convert it into forms available for human comfort or enjoyment, or 
to aid in transportation and exchange of such products for other products of 
this or other countries —if it be true that any such enterprise can be better 
carried on, or would not be undertaken except through the facilities afforded 
by corporate organizations — then I am unable to see why it is not a matter of 
public interest, in the broadest sense, that such facilities should be afforded, 
provided always, that in affording them the State shall take care that no fraud is 
practiced, no false credit obtained, no mere speculation or gambling permitted 
and encouraged under color of legitimate business.”’ 

3. Provisions for the Protection of the Public. — ‘‘ This proviso, I think, contains 
the solution of the problem. Actual paid up capital, credit restricted to actual 
means, and, above all, enforced publicity at all times as to the condition and 
transactions of every corporation, so far as such publicity is necessary to pre- 
vent their obtaining false credit, seem to me to be the really essential conditions 
and by the fulfillment of which most of the dangers and evils which many 
persons charge against corporations could be in great part prevented. No 
legislation will prevent such evils entirely, for foolish men cannot be legislated 
into common sense, nor can reckless speculation be entirely prevented by the 
wisest laws. But legislation can afford much greater safeguards to the public 

in respect of corporate transactions than it possibly can in the case of individ- 
uals, precisely because it can exact of corporations in return for their privileges 
a degree of publicity which would be impracticable in respect of individuals. 

‘“ Itis said that there is a great and general prejudice against corporations. 
Surely that prejudice, however great it may be, does not arise from the fact 
that by means of corporate organizations, hundreds of thousands of dollars are 
brought together and made available for business purposes which would other- 
wise lie scattered in countless small sums, unfruitful because too small to be 

separately invested. On the contrary, every intelligent man will admit that this 
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aggregation of individual means, which thus become a mass of living and 

effective capital, as in case of banks,is an immense benefit to a community; 
provided always, once more, it be honestly and legitimately used, and no false 
credit be obtained or gambling encouraged thereby. Nor can any just objection 
against corporations be based upon the quality of perpetual succession, for it is 
certainly not to the interest of the community that a legitimate business enter. 
prise fairly under way should be broken up by the accident of death. Nor is 
the limited liability of stockholders a just ground of objection to corporations, 
provided and so long as those who deal with them are not misled as to their 
actual resources, nor induced by fraudulent schemes and prospectuses to give 
them a credit to which they are not entitled. Surely there can be no doubt 
about these propositions. 

** What, then, should be required by law asa condition of obtaining these cor- 
porate privileges, for the protection of public interest? 

**T think that those conditions can in a general way be very briefly stated; and 
that if our laws concerning corporations were so drawn as to enforce them by 
effective official supervision and suitable penalties or liabilities, a large pro- 
portion of the evils and dangers popularly charged against corporations, and 
with which no doubt they are chargeable in many cases, would disappear. 

‘No private corporation should be permitted to organize or exercise corporate 
powers until the full amount of its proposed capital stock be not only sub- 
seribed, but either actually paid up or payment thereof within a reasonable 
time actually secured; nor should be permitted to create any bonded indebted- 
ness (as distinguished from current liabilities or floating debt) until its capital 
stock is fully paid up, with proper restrictions as to the total amount of such 
indebtedness and the nature of the security therefor. 

**No corporation whichis permitted to appropriate for quasi-public uses the 
property of third persons should be organized except in pursuance of the de- 
cree of a competent court, upon public notice and due proof that the proposed 
enterprise is required or justified by public interest. 

*« Every private corporation should be required to file with some State officer, 
semi-annually, a sworn statement of its business transactions, resources and 
liabilities, under regulations prescribed therefor, such as will enable creditors 
and others interested to learn its true position. Our law has long required 
this, in theory at least, from insurance companies, and it is equally applicable, 
in principle, to all other corporations. In the case of railroad and other cor- 
porations affecting the public interest, such statements should be not only filed 
but published monthly; so that the public should at least have the opportunity 
of forming their own judgment as to the value of the stocks which in the ab- 
sence of such information are the playthings of the speculators and sometimes 
the ruin of investors. 

** No private corporation should be allowed to incur current liabilities or float- 
ing debt beyond the fair market value of its unincumbered assets; directors per- 
mitting a violation of this requirement to be personally liable for its debt. 

‘Suitable provision should be made for the enforcement by proper State 
officers, and by summary proceedings in court, of these general requirements; 
and avy person interested as stockholder or creditor should be authorized to 
institute proceedings thereunder. 

“Every foreign corporation doing business or having an agent in this State 
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should be required to comply with these requirements, just as foreign insurance 
companies are compelled to comply with our insurance laws; and the penalty 
for violating such requirements in such case should be severe. 

‘‘ It may be that provisions like these, strictly enforced, would have diminished 
the number of corporations heretofore formed. But would they have prevented 
the formation of a single bona fide business corporation, based on actual capital 
and prudent foresight? And is it not because corporations have been formed, 
sometimes recklessly, sometimes fraudulently, upon a merely speculative basis, 
that the supposed prejudice against corporations in general has grown up. 

‘‘Of all the safeguards above suggested the most important, in my judgment, 
is that uf requiring the fullest publicity to be given to the transaction and the 
actual condition of business corporations of every kind. Indeed, no penalties 
can be imposed or enforced by law which will compare in efficiency with the in- 
stinct of self-protection, armed with the knowledge thus furnished to the com- 
munity. This is the conclusion to which the most experienced have come in 
respect of railroad legislation, as the more recent doctrine concerning railroad 
commissions and their proper sphere demonstrates. 

‘“‘ The subject to which these imperfect suggestions relate is one which demands 
the widest consideration on the part of the legislators of Missouri. And this 
association can hardly demonstrate its own importance and usefulness more 
effectively than by furnishing to them such aid as the experience, the courage, 
and the integrity of the bar can afford.”’ 

VOL XX. 50 
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CORRESPONDENCE. 


UNLICENSED PRACTITIONERS IN CANADA. 


To the Editors of the American Law Reiew: 


In your last number of the Review an article on ‘“‘ Unlicensed Practitioners” 
appears to reflect a little harshly on Canadian practitioners. If it is necessary 
that a.certain qualification should be possessed by any practitioner before the 
State permits him to practice law, and the State establishes the standard, then 
it would seem to be only right that the State should protect him in his a, 
from others who do not possess that qualification. 

In Canada the lawyers have a very exclusive monopoly, and no person can 
practice law until he has passed a very rigid examination, and paid very high 
fees (about $250). Now while the State requires this high qualification, and 
this high tax, would it not be unjust to the Canadian solicitor to allow indis- 
criminate practice? Before we can have ‘survival of the fittest’ it would 
only be just, at least, to abolish this tax and let all meet on the same plane. As 
a Canadian and lawyer I quite agree with your idea that compulsory legal 
monopoly should cease. 

Yours truly, 


R. Jay. 
WINNEPEG, August 28, 1886. 


Los CaL., July 17, 1886. 
Editors American Law} Review : 

GENTLEMEN: It has occurred to me, with reference to the subject 
of ‘‘Codification,’’? now under discussion in your columns, that 
the inclosed report, published in a California paper shortly after 
the adoption of the codes, and widely copied by the press 
of that and other States, may be amusing and perhaps instruc- 
tive. The law of the case is beyond question, and it may not be 
uninteresting to add that an abstract of it in the Albany Law Journal 
called forth a card from one of the New York Code Commissioners, 
who, without disputing the legal effect of the provision on which the 
case turned, excused its adoption by the commission, by stating that 
it was copied from the Old Revised Statutes, and that it had been law 
in New York ever since the date of that revision, thus furnishing a 
striking illustration of the facility with which blunders are made, and 
of the extreme improbability of their correction. I cite this not as 
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proof but as illustration only; but in point of fact, this blunder is only 
one of a thousand in the California codes, which could be readily 
enumerated if the subject were sufficiently interesting, and which have 
been enacted and re-enacted without any one ever thinking of correct- 
ing them. It must, indeed, be obvious that two ccnditions are 
absolutely essential to the success of any scheme of codification, 
namely, competent codifiers in the first place; and, secondly, a compe- 
tent standing judicial commission; and the failure of the advocates of 
codification to advert to and insist upon these conditions sufficiently 
demonstrates their incompetency to deal with the question. With ref- 
erence to the first of these conditions, there will be no difficulty in 
obtaining men who will think themselves competent; for it is the dis- 
tinguishing characteristic of reformers generally, and one that has 
made them so pernicious a set to the interests of civilization, that they 
never have any doubt of their own competency, or of the superior merits 
of their own schemes. The work is, however, one of such immense 
difficulty, that Austin was doubtless right in asserting that in his time 
it would be impossible to find in England men competent to undertake 
the task, and we may with safety apply the remark at the present time 
both to England and America. One fact alone is perhaps sufficient to 
demonstrate this, namely, that neither English nor American lawyers 
have ever paid enough attention to the scientific aspect of jurisprudence 
to find out what the law is; but have almost universally adopted a 
false and absurd definition of the law, as being a mere expression of 
the will of the State —a fallacy which is ably exposed by Mr. Bliss in 
his late work on ‘‘ Sovereignty,’’ and which is of such character as to 
establish beyond controversy the incompetency of any one holding it to 
reform the law. Nor is the experience of California, with her codes, 
calculated to encourage our hopes of a successful codification at the 
present time. With regard to the New York Code of Practice now 
adopted in so many States, the best that can be said of it is that it 
abolished the old system, which I have no doubt ought to have been 
abolished. It is, however, by no means an improvement on it; for it 
is full of anomalies, and even, in the point of technicalities, is worse 
than the old law. ‘That lawyers practicing under it do not wish to 
change it is very true; for, as a general rule, they are acquainted with 
no other; and, indeed, lawyers generally are always contented with the 
existing law, and have no interest whatever in changing it. But I think 
all competent lawyers who have practiced under both systems will 
agree in saying that the labor imposed upon them is, under the new 
system, or rather lack of system, infinitely greater than under the old, 
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and that technicalities are even more numerous. The fact that the new 
practice, after nearly half a century of experience, remains undevel- 
oped, and with all of its original and glaring defects unchanged, is con- 
vineing proof of the incapacity of the profession under present 
conditions to achieve a successful codification. As Bacon says, three 
things are essential to the achievement of any great undertaking, 
namely, rightness of direction, amplitude of reward, and multiplicity 
of laborers, and all of these conditions are at present lacking. It would 
seem, therefore, that the first step to be taken towards a successful re- 
form of the law, isa reform of legal or rather jural education, so as to 
include a consideration of the scientific aspects of the subject; and 
that until this is effected, it will be better to leave the law to the same 
spontaneous process of evolution to which it owes its present devel- 
opment. With regard to the civil code of California, I do not think 
there is any very general consensus of opinion in its favor among intel- 
ligent lawyers here. Regarded as an elementary work upon the law, 
it is undoubtedly a very able one, but considered as a code, it not only 
abounds in anomalies, inaccuracies, and errors, but, like the French 
code, is too general and too loose in its provisions to furnish a rule 
for decision in the great majority of cases actually litigated. Hence its 
adoption has not had any very profound influence on the law, and it 
might be repealed without materially affecting it. In short, its func- 
tion may be fairly described as that of an elementary text-book, stamped 
with the authority of the State, which is sometimes an assistance to the 
lawyer, but more frequently an embarrassment, and which at all events 


does not bear at all on most of the questions that come before the 


courts for decision. REPORTER. 


[ Weekly Express, Los Angeles, California, Thursday, Dec. 18, 1873.] 
A STRANGE CASE. 
A MAN IN SAN BERNARDINO WITH TWO LAWFUL WIVES. 
BIGAMY LAWFUL UNDER THE NEW CODES—CAN SUCH THINGS BE? 


We surrender a large portion of our columns to-day to the report of a case 
which has attracted and absorbed the attention of the whole community, and 
created a greater excitement than any which has heretofore occurred in this 
section of the State. The indignation of the public generally at this disgraceful 
result of the careless manner in which the new codes have been gotten up is ex- 
cessive; and as there is a painful suspicion that other defects as yet undeveloped 
may exist, the feeling is universal that the Civil Code should be at once repealed 
and the other codes referred to a competent commission to revise them. 
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The case referred to is that of the People v. Oades, just decided in the County 
Court of San Bernardino. Oades is an Englishman of good education, who 
came to that county about two years ago, and purchased and settled upon a 
farm in Temescal township. In January last he married Mrs. Nancy Fore- 
land, a young widow lady of great beauty, residing in that neighborhood — by 
whom he has since had a child, now about one month old. Both parties have 
always been regarded in the neighborhood as eminently respectable. 

About two months ago a woman, accompanied by three children —two boys 
and a girl — arrived at the city of San Bernardino, and after,inquiring of Oades’ 
whereabouts proceeded to his residence, where she has since continued to 
reside. It afterwards transpired that this woman and Oades comported them- 
selves towards each other as man and wife, and the neighbors, indignant at such 
open profligacy, laid a crimina] complaint against them before Justice Billings, 
under the act of March 15th, 1872, for ‘‘ open and notorious cohabitation and 
adultery.’’ When the parties were brought up for trial, however, they pro- 
duced a certificate of marriage, and proved by it and other authentic documents 
that the woman was Oades’ wife—having been married to him in England 
about twenty years ago and moved with him to New Zealand, where their 
children had beenborn. The accused were therefore acquitted and returned to 
their home, where Oades continued to live with the two women as before. 

Thereupon another complaint was laid before the same justice against Oades 
and Mrs. Oades No. 2, charging them with the same offense. On this trial it 
was proven that about eight years ago Oades was living in Wellington County, 
New Zealand, on the frontiers; when, without warning, the Maoris—a tribe 
with whom the English were at peace — made an inroad into the settlements. 
Oades was at the time temporarily absent in Victoria, and returned only to find 
his homestead burnt and his family disappeared. Some human remains were 
found in the ruins; and from this and from such information as he could gain 
during the ensuing two years he was gradually forced to the conviction that his 
wife and children were dead; and being loth to remain amid the scenes of his 
distress he left New Zealandand came toCalifornia. Upon this state of facts Oades 
claimed that his marriage with Mrs. Oades No. 2 was validunder the second 
subdivision of the sixty-first section of the Civil Code, which provides that the 
marriage of a person having a former husband or wife living is void, ‘* unless 
such former husband or wife was absent and not known to such person to be 
living for the space of five successive years immediately preceding such subse- 
quent marrriage, in which case the subsequent marriage is void only from the 
time its nullity is adjudged by a proper tribunal.”” Upon an examination of 
the law this proposition was found too clear to be disputed, as there was no 
doubt that when Oades married his second wife he had been ignorant of the 
existence of his first wife for more than five years. The complaint was therefore 
dismissed. 

Oades still continuing in open cohabitation with the two women, a deputation 
was sent by the neighbors to lay the matter before Mr. Cokeman, the district 
attorney, who, after examining the case, referred it to the grand jury, who 
found a true bill against Oades for bigamy. The trial, which took place last 
‘Monday, attracted a large crowd of eager spectators, among whom, the ob- 
served of all observers, appeared the two Mrs. Oades. The same state of facts 
was proven, and after the close of the evidence Mr. Cokeman, the district 
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attorney, opened the case for the prosecution in an able and eloquent argument, 
of which we can only give a brief abstract :— 

‘*The law,” he urged, ‘* was to be construed according to its spirit and intent, 
and the language where contrary thereto was to be disregarded. These time- 
honored principles have been expressly adopted in the new code: ‘ Where the 
reason of a rule ceases, so should the rule itself.1 Cessante ratione legis, cessat 
ipsa lex.’ And again, ‘where the reason is the same, the rule should be the 
same.? Ubi eadem ratio ibi eadem jus.’ And again, * he who considers merely the 
letter goes but skin deep into the meaning. Qui heret in litera heret in cortice.’8 
Now, in this case,’’ he continued, ‘* the evident intention of the law was simply 
to provide against the illegitimacy of the children of the second marriage, and it 
certainly never could have been intended to make bigamy lawful. It is true, 
that at the date of the second marriage, Oades was ignorant of the existence of 
his first wife, but his voluntary cohabitation with both women, after learning 
the facts, was to be taken as conclusive proof of a guilty intention, ab initio. 
And, in support of this view, the counsel cited ‘The Six Carpenters’ Case,’ ’’¢ 
That case was very similar in principle to this, and it was adjudged that 
** the law judges by the subsequent act the guv animo or iutent, for acta exte- 
riora indicant interiora secreta.’’ 

On the other hand, the counsel for the accused relied upon the provision of 
the Penal Code in relation to bigamy, which expressly provides that no person 
shall be held guilty of bigamy ‘‘ whose husband or wife has been absent for five 
successive years ”’ (prior to the second marriage), without being known to such 
person within that time to be living; andin reply to the argument of the dis- 
trict attorney, he urged upon the court that in criminal matters it would be a 
dangerous precedent to adopt so liberal a principle of construction as that con- 
tended for by Mr. Cokeman; and he cited in support of his position the following 
maxims: ‘A verbis legis non est recedendum,” ** Index animi sermo,’’ and ‘‘ Male- 
dicta est expositio que corrumpet textum,”’ the meaning of which, as he explained 
for the benefit of the court, was that in the interpretation of statutes ‘‘ we must 
stick to the letter.’? That it is true that the intention must govern, but “the 
language is the evidence of the intention,’ and that ‘it is wrongly called inter- 
pretation when we alter the text.”’ 

The learned judge said that however desirable it might be to convict the 
prisoner, the position taken by his counsel was clearly the right one, and ac- 
cordingly he instructed the jury to acquit, which was done, and Oades returned 
home triumphantly with his two wives. 

Thereupon all the most eminent counsel of San Bernardino were retained by 
citizens interested in the virtue of the community, with a view of ascertaining 
some means of removing this terrible scandal of Oades and his two wives; and 
after an exhaustive examination of the case thev came to the conclusion that 
the only method of annulling the marriage was to proceed under the second sub- 
division of the eighty-second section of the Civil Code, which provides that a 
marriage may be annulled where the ‘‘ former husband or wife is living’’ atthe 
time of the second marriage. But, as under the second subdivision of the 
eighty-third section of the Civil Codé, an action for the annulment of such a 


1 Civil Code, sect. 3510. 8 Co. Lit. 233 b. 
? Jd., sect. 8511. 4 8 Coke’s R. 146. 
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marriage can be brought only by one of the parties to the second marriage, or 
by the husband or wife of the first marriage, it was evident that as neither 
Oades nor either of his wives were willing to bring the suit, the difficulty re- 
mained as great as ever. 

What further steps will be taken is at present unsettled. But the people are 
very much excited and determined not to let the matter drop. Eminent counsel 
in San Francisco and Sacramento, including one of the Code Commissioners, 
have been written to, but as yet no answer had been received. We will keep 
the public informed of further developments. 

This case still continues the all-absorbing subject of interest to the community. 
We give the latest information upon the subject as furnished by a special cor- 
respondent, dispatched by us several days since to San Bernardino. Our cor- 
respondent interviewed Mr. Cokeman last night, from whom he learned some 
details not hitherto divulged. It seem that last Wednesday, Mr. John Howlett, of 
San Bernardino, was by advice of counsel dispatched to seek an interview with 
Mrs. Oades No. 1, with a view of offering her inducements to bring a suit to annul 
the marriage of Oades with Mrs. Oades No.2. It was thought that she, being 
the party principally injured by the second marriage, might easily be persuaded 
todo so. After considerable difficulty and some danger — having on one occa- 
sion been run off by Oades with a shotgun — Howlett on Thursday morning 
managed to secure a private interview with Mrs. Oades No. 1, while Oades was 
out riding with his second wife. She appeared to be a mild, timid woman, but 
it was impossible to induce her to move in the matter—although Mr. Howlett 
offered her large inducements to do so. Oades, she said, had sworn that if she 
attempted to annul his second marriage he would not only beat her half to 
death, but also would never live with her any more; that she knew Oades well 
enough to know that he would keep his word; that she wouldn’t mind the beat- 
ing so much, but that she preferred to submit to the present state of circum- 
stances rather than to lose Oades altogether, especially as being married to him 

she couldn’t marry any one else. Howlett therefore returned without affecting 
anything; and after consultation of counsel, was again dispatched to make the 
same proposition to Mrs. Oades No. 2. But neither would she accept the offer. 
‘“‘If there was any way,’ she said, ‘‘of annulling Oades’ first marriage she 
might be induced to move in the matter, although she really didn’t mind Mrs. 
Oades No. I much; as she was getting too old to be a very formidable rival; 
and, besides, she found her a considerable help about the house; but as to her 
bringing suit to annul her own marriage there was no use talking about it, as 
she was perfectly well satisfied with Oades even with the incumbrance of his 
first wife and children. 

Upon the receipt of this information the Rev. Mr. Kiggett, a minister of great 
and deserved influence in the community, was dispatched to’expostulate with 
Oades himself. Oades received him courteously and discussed the matter with 
great frankness. Theoretically, he said, he was a monogamist, and believed 
that the law should not allow a man to have more than one wife. He therefore 
joined with his reverend friend in saying that the action of the Code Commis- 
sion in allowing bigamy eould not be too severely condemned. ‘‘ But such 
matters,’’ he continued, ‘‘after all, are to be settled in each State as the legis- 
lators in their wisdom should deem best, it being now a settled principle in 
jurisprudence that all rights and obligations have their sources solely in legisla- 
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tive enactment; that all the most eminent jurisprudents, including the New York 
and California Code Commissioners, are agreed that right is what the legisla- 
ture wills, this being the fundamental idea upon which the Civil Code is 
based. As to the old notion of natural right, that is entirely exploded. Nvuus 
avons change tout cela,” said Oades (who appears to be somewhat of a 
literary turn). ‘‘If there were such a thing,’’ he continued, ‘‘ the appoint- 
ment of the Code Commission to reduce all law or right into a code would 
have been as absurd as to have appointed them to codify chemistry or 
mathematics—it would, in short, have been to repeal principles established 
by the Almighty, and to substitute in their place the shallow notions of ignor- 
ant and fallible men. For his part he didn’t pretend to be wiser or more 
virtuous than the laws; and as the laws allowed him two wives his con- 
science didn’t disturb him for having them; neither of his wives were willing 
to give him up and to tell the truth he couldn’t get along very well without 
both of them. He loved them both so well (he added facetiously) that he 
was like the ass between two bundles of hay, and didn’t know how to choose 
between them. Besides, if either marriage was annulled it would have to 
be the last one; and while he might possibly stand the loss of the old woman 
(that is, his first wife), nothing on earth would induce him to part with 
the last.’’ 

The reverend gentleman thereupon left in great and just indignation; which 
was greatly increased on Sunday at seeing Oades — who had always been regular 
in his attendance at church — seated in his pew with his two wives, listening 
complacently to the sermon. 

As we stated yesterday the San Bernardino lawyers had written to one of the 
code commissioners. Our correspondent was shown the answer but did not 
have the opportunity of taking a copy. He was able, however, to send us a wy 
full abstract of its contents. 

The codifier— who appears from his letter to be a much more sensible man 
than one would think (judging only from the codes) wrote that it was a bad 
thing and that he didn’t see what was to be done about it; but that the commis- 
sion was not responsible for it; that all they had done was to copy the code of 
that eminent codifier Mr. David Dudley Field; that it was evidently the inten- 
tion of the legislature that the commission should pursue this course; for if 
they had wanted a new code made they certuinly should have known better than 
to refer the matter to them; that it couldn’t be expected that a commission of 
three men, without any special training or experience for the purpose, could 
complete in two years a work for which Justinian had found it necessary to 
employ the great Tribonian and seventeen other of the most eminent lawyers in 
the Empire during many years; a work of such transcendent difficulty that the 
greatest of English jurisprudents, Austin, had thought it necessary to recommend 
that a large number of the ablest men should be especially educated for it and 
should devote their whole lives to it; a work, finally, so extensive that it had 
taken even Mr. David Dudley Field some time to accomplish it. As for himself, 
he said he never had pretended to be much of a codifier, but the position was 
offered to him with a good salary and he didn’t feel called upon to decline it; 
that he made it a rule never to decline anything that was offered on account of 
his own incompetency —that being a matter that concerned only those who 
employed him; that if any one were to offer to employ him to make a piano or 
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a steam engine — which was as much out of his line as codifying itself, he would 
accept the offer provided always that it was on a salary, and that he was not to 
be paid by the job; that in his opinion the other commissioners were no better 
than himself, and finally that the whole commission reminded him very forcibly 
of Pantagruel’s opinion of the French lawyers, which he quoted as follows: 
“ Seeing that the law is excerpted out of the very middle of moral and natural 
philosophy, how should these fools have understood it, who, par Dieu, have 
studied less in philosophy than my mule.”’ 

All other means failing, yesterday a mass meeting was called to deliberate 
about the matter, which was largely attended by the citizens of San Bernardino, 
and also of Los Angeles and San Diego. After much discussion it was finally 
proposed, as the only remedy, to petition the legislature to pass a special act 
dissolving Oades’ last marriage. But Oades, who was present, immediately 
rose to address the meeting, and told them that that was no go; for by the 
twentieth section of the fourth article of the constitution of California it is. 
expressly provided that ‘‘no divorce shall be granted by the legislature.” As 
Oades produced the book itself, this argument was unanswerable. It was then 
proposed that the legislature should be petitioned to call a constitutional con- 
vention for the purpose of annulling one or the other of Oades’ marriages; but 
Oades produced the constitution of the United States, and read the tenth section 
of the first article, which expressly provides that ‘‘no State * * * shall 
pass anylaw * * * impairing the obligation of contracts,” ‘‘and marriage,” 
he said, ‘‘ was well settled to be a contract, and therefore no earthly power 
could deprive him of his vested right in his two wives.’? This brought the 
assembly to a stand still; for it was very evident that nothing short of an 
amendment of the constitution of the United States could reach his case. At 
length, however, the silence was relieved by a prominent citizen of Los Angeles, 
who proposed —as a simple and effectual means of meeting the difficulty —to 
hang Oades. ‘‘This,’’ he said, ‘*was a very common way of arranging such 
affairs in Los Angeles, and it had always met the public approbation except on 
one occasion; when, indeed, they had perhaps gone a little too far in hanging 
seventeen Chinamen.’’ This suggestion took so well with the meeting that 
Oades took the hint and left while the Los Angeles man was explaining his views. 
The meeting at once broke up in pursuit, but Oades, after a close race, reached 
his house, where he barricaded himself and drove off the crowd with a shot- 
gun. 

After the crowd had dispersed our correspondent interviewed Oades at his 
house. He found him just sitting down to supper with his two wives, all in 
high spirits, and was cheerfully invited to jointhem. He had a long and inter- 
esting conversation with Oades, but this morning it had entirely escaped his 
memory, and our correspondent is too truthful to invent an account of what 
passed. He says, however, that he found Oades a very genial companion, and 
that they only separated at three o’clock in the morning, after the consumption 
of two flasks of whisky between them. The latter part of his letter is indeed a 
little incoherent, and were it not for the well known steadiness of his character, 
might give rise to a suspicion that he has himself been converted by the sight of 
Oades’ connubial felicity —for he says that Oades is a good fellow, and that in 
his opinion, the whole affair has grown out of the jealousy of the people of San 
Bernardino; which is an old Mormon settlement; and that they are mad with 
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envy at seeing Oades in the enjoyment of a privilege of which the laws have 
deprived them. 


[San Luis Obispo Tribunal, January 23, 1874.) 


A STRANGE Story. — It is very seldom that we draw attention to any article 
appearing on the outside of our paper, which, we confess, is at times somewhat 
dreary; but we beg all our readers to possess themselves of the contents of the 
selection to be found on our first page of this issue, under the above caption. 
Truth is said to be sometimes stranger than fiction. We are at a loss to know 
whether the case stated in the article in question is fiction or fact, but it comes 
to us so well authenticated that we are compelled to accept it as truth. The law 
points in it are correctly stated; and if the case be only an agreed one, it is 


very certain that it may well have arisen under the provisions of the new codes, 
Hurrah for the codifiers! 


New York, March 21, 1874. 
To the Hon. 


DEAR Strn—Seeing a report of the case of the People v. Oades in the Albany 
Law Journal, N. Y., I would be obliged if you would send me by express, ‘C, 
O. D.’’ a certified copy of the decision rendered in above case; also a copy of 
the arguments, points and briefs on both sides. By so doing you will confera 
great favor on the undersigned, who has a similar action now pending in the 
Surrogate’s Court, in this city. 

Respectfully, 
ATTORNEY. 


19 Alb. L. J. 5, 26. 
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BIGELOW ON ESTOPPEL. Fourth Edition. — A Treatise on the Law of Estoppel and its ap- 
plication in Practice. By MELVILLE M. BIGELOW, Ph. D. Fourth Edition. Boston: 
Little, Brown & Co. 1886. 


Mr. Bigelow’s work on Estoppel, from the time of its first’ publication, has 
been the standard authority on this important topic of the law; and indeed it 
may be said to have been the only book on the subject entitled to be regarded 
in any sense as an authority, until the publication of the English work of 
Everst and Strode in 1884. The original treatise was well and carefully writ- 
ten. It showed a thorough study of the whole subject.: It was logical in 
arrangement. The decisions of the courts were concisely stated, and conflict- 
ing doctrines were compared and discussed with ability. The author also 
knew how to write good English. More than this he had the gift of writing 
clearly. As we have elsewhere remarked, we regard a pure, clear style as the 
first requisite of authorship; even of legal authorship. A law book written in 
bad English, or in a confused, slipshod style, may be set down as bad all 
through. It will be slovenly and confused in thought and in arrangement, as 
well. No one should ever touch such a book. Although it is sometimes 
thought that lawyers do not very much regard the manner in which the law is 
stated in law books, provided only that it is stated, yet it would not be difficult 
to prove that the law books which have been the most popular with the profes- 
sion, have been those that were well and clearly written. It would be easy to 
show that the quality of good style, with all that this implies, has been the 
quality that has more than anything else given these books their enduring 
authority and reputation. : 

In each successive edition of his book, Mr. Bigelow has not merely added the 
new decisions, but has thoroughly revised it throughout. But in the edition 
now published the revision and improvement are greater than ever before. It 
would not be practicable to point out all the parts of the present edition which 
are new or have been rewritten. We can merely refer to some of the more 
important additions. 

First, we notice in the beginning of the volume that the “ Institutes,’’ con- 
taining an elementary statement of the principles of the law of estoppel, are 
now prefaced by a few pages upon estoppel as a substantive right. This intro- 
duction to the subject is admirable. We quote a few sentences :— 

‘The law of Estoppel is the law of rights acquired or fixed in one o three 
Ways, namely, by record, by deed, or by facts in pais. * * * 

‘‘ The historical origin of these divisions of Estoppel is separated by three long 
and indefinite periods, which may be termed the ancient, middle, and modern. 
To the first belongs the doctrines of res judicata; to the second belong the 
doctrines of estoppel by deed, and also of estoppel in pais as it existed prior to 
and in the times of Lord Coke; to the third belongs the modern doctrines of 
estoppel in pais. No definite limits can be assigned, as has been intimated, to 
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the origin of either of these branches of estoppel. The first has existed, of 
course, from the time of the constitution of courts; the second is found in the 
earliest collections of the English law; the third has grown up within a cen- 
tury. 

‘‘For a long time estoppels were considered odious; and the courts have not 
ceased altogether to apply the term to them. The definition given by Lord 
Coke has often been referred to as giving ground for the application of the 
term. He said that the name ‘estoppel,’ ‘or conclusion,’ was given ‘be. 
cause a man’s own act or acceptance stoppeth or closeth up his mouth to allege 
or plead the truth.’ The definition certainly was not felicitous; and if it were 
altogether correct, the doctrine of estoppel might well be regarded as odious. 
It seems to be tru2, however, that in Coke’s day the doctrine was not favored, 
perhaps because it was in fact sometimes used to shut out the truth against 
reason and sound policy. 

‘*In modern times the doctrine has lost its odium and become one of the most 
important, useful, and just factors of the'law. It is safe to say that at the 
present day it is seldom employed in any questionable way to exclude the 
truth; its whole force being directed to preclude parties, and those in privity 
with them, from unsettling what has been fittingly determined.” 

Chapter 2, on Res Judicata, has been rewritten in the light of some very 
important cases, both English and American. The author everywhere uses the 
expression “‘ res judicata,”’ instead of ‘‘res adjudicata,’’ which expression, some- 
times used even by reputable writers, he properly characterizes in a note as 
Latin made to order, and says that the Roman jurists and their successors in 
Europe, say ‘res judicate ’’ —the former always, and the latter with few excep- 
tions. 

The four chapters on judgments, domestic and foreign, in persunam and in 
rem, contain a great deal of new matter. 

In Part II., on rights arising from estoppel by deed there is much new matter, 
a page here and a page there, a sentence here and a sentence there. And so in 
Part III., upon rights arising from estoppel in pais, there are many new pages; 
the most important addition, however, being seven pages on the subject of 
estoppel by waiver as distinguished from estoppel by representation. There is 
also much new matter in the chapter upon Quasi-estoppel. 

It may be said in general that much of the new matter has been added in an 
endeavor to treat fully these topics which had been incompletely treated in 
former editions. As the author in his preface says: ‘‘ Sometimes vacant places 
were found where the boundaries of the subject were already sufficiently 
marked out, as in the chapters on Res Judicata and Judgments; sometimes it 
was found necessary, as in some of the chapters relating to estoppel in pais, 
both to fix the metes and bounds and to fill out the ground. * * * In this 
way much has been done at once to complete the subject and to distinguish 
things which, while bearing a resemblance to estoppel, are in reality something 
else. Quod simili non est idem.”’ 

One great nferit of this treatise is that the limits of the principle of estoppel 
are always kept in view, and that all cases and all discussions which do not 
properly fall within these limits are rigorously excluded. The author in this 
book has studied method in arrangement and conciseness in treatment; and 
has excluded all matters which did not belong to the subject. A writer with 
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slovenly methods of thought and expression, and an ambition to cite as many 
cases as possible, might, perhaps, have made a book of double the number of 
pages, with double the number of references; but in so doing he would have 
dragged in a great number of decisions which have no connection with estoppel, 
apd which would serve only to confuse and mislead. 

In conclusion, we would say that in this new edition Mr. Bigelow has with 
much labor carried out in all directions the treatment of the subject of estoppel 
to its limits, and has now presented his treatise in a very complete form. 


DEERING’s LAW OF NEGLIGENCE.— The Law of Negligence. By JAMES H. DEERING, of 
the San Francisco Bar. San Francisco: Bancroft-Whitney Co. 1886. pp. 752. 


This is a very convenient digest of the law of Negligence. The author does 
not call his book a treatise, and it would be a misnomer so to call it. There is 
no discussion of principles or comparison of decisions. It is a statement of 
points decided. The form of the series to which this book belongs, familiarly 
known as the ‘‘ Pony Series,”’ precludes any thing more than a bald statement 
of general propositions announced by the courts. There is not space enough 
for discussing principles or for considering particular cases. Within the limi- 
tations thus put upon the author he has done the best he could. He has made 
a very convenient division and arrangement of the subject, and has stated 
the points decided concisely and -clearly. The book is divided into three 
parts: — 

Part I., upon the General Principles of Negligence, is short, in two chapters, 
one upon what constitutes Negligence, and the other upon Contributory 
Negligence. 

Part II., embracing the greater part of the volume, is upon Negligence in par- 
ticular Relations. The topics in this part are arranged alphabetically in chap- 
ters as follows: Animals, Attorney-at-Law, Bailees, Bankers, Bridges, Canals, 
Carriers of Passengers, Carriers of Goods, Counties and District, Driving and 
Riding, Druggists, Executors and Administrators, Explosives, Express Compa- 
nies, Fences, Ferries, Fires, Gas Companies, Guardians, Highways, Innkeepers, 
Master and Servant, Municipal Corporations, Notaries, Officers, Physicians, 
Railroads, their. Construction and Operation, Railroad Obligations as regards 
Animals and Fences, Realty, Receivers, Sewers, Culverts and Ditches, Sheriffs 
and Constables, Shipping, Telegraph Companies, Towage, Trustees, Turnpike 
Corporations, Wharves and Docks. 

Part III. is upon Remedies for Negligence, containing chapters upon Right of 
Action; Pleading in Actions for; Who determines Question of Negligence; Evi- 
dence and Instructions; Damages. The number of cases on this subject is so 
great that the author has confined his citations mainly to American decisions 
and has referred to English cases only where they were needed for illustration 
or where the principle was in doubt. 

We have never regarded this Practitioner’s Series with very much favor, 
though we are aware that these books must be very convenient as digests of 
cases upon the several topics of the law which they cover. Mr. Deering’s book 
is fully up to the general standard of the books of this series, and we are glad 

to commend it as a well arranged and well stated digest of the law. 
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WADE ON ATTACHMENT. — A Treatise on the Law of Attachment and Garnishment, with an 
Appendix containing a compilation of the Statutes of the Different States and Terri. 
tories now in force governing suits by Attachments. By W. P. WADE, Author of “ Law 
of Notice,” etc. In two volumes. Vol. I., Attachment by Direct Levy. San Francisco: 
Bancroft-Whitney Co. 1886. pp. 689 and 784. 

The law of attachment as it exists in this country at the present time ig 
almost exclusively an American system. It is, also, in this country founded 

upon statutes; and inasmuch as the statutes of the several States and Territories 
are not alike, but, on the contrary, differ widely from each other, the author 
has encountered many perplexities in endeavoring to make a methodical treatise 
upon the subject. In his Preface he declares the subject to be one of the least 
inviting to a writer, whose aim is to discover and explain the application of ab- 
stract principles of jurisprudence to the practical affairs of life. He is right in 
so regarding the subject; and therefore he has attempted only to make a prac- 
tical work so arranged that one desiring to find the adjudications upon any 
branch of the subject, may easily and readily do so. In this undertaking we 
think the author has achieved success. : 

The first volume relates to attachment by direct levy; the second to garnish- 
ment. In dividing the subject into chapters, the author is correct in saying 
that he has followed, as nearly as practicable, the method of presenting for 
consideration the law governing the successive steps taken to subject the 
debtor’s property to the payment of the plaintiff’s demand, in the order in 
which they occur in practice. Accordingly the chapters on attachment of tan- 
gible property by direct levy are as follows: Origin and General Nature of 
Attachment; The Nature of the demand upon which Attachment may issue; Prop- 
erty and Rights affected; Jurisdiction; Parties to the Action; The Affidavit; 
Judicial Construction of Statutory Grounds of Attachment; Attachment Bonds; 
The Writ of Attachment; the Execution and Return of the Writ; Ancillary 
Attachments; Attachments before Maturity or Demand; Custody of Chattels 
under Attachment; Bonds for the Release of Attached Property; Conflicting 
Claims to Property attached; The Liability of Executive Officers and Their In- 
demnity; Attachment of Real Estate; Attachment of Personalty; Constructive 
Service or Summons; Dissolution on Traverse of the Affidavit; Dissolution 
for Irregularity; Actions on Attachment Bonds; The Liability Incurred by 
Plaintiff. 

In the second volume the subject of garnishment is very fully considered. 
Upwards of four hundred pages are devoted to this subject, which has not been 
so thoroughly considered in any treatise applicable to the whole country. We 
are inclined to think that this will prove to be the most useful and best appre- 
ciated part of the present work. The subjects of the chapters are as follows: 
Garnishment, Generally Considered; Parties to the Proceecing; The Process — 
Service and Return; The Garnishee’s Answer; Issues on the Answer between 
Plaintiff and Garnishee; Extent to which Garnishee is required to Defend; Gar- 
nishee’s Liability in Respect to Personal Property in his Possession; Possession 
upon which Garnishee’s Liability depends; The Capacity in which Garnishee 
holds Defendant’s Property; Transfer on Incumbrance of Property Prior to 
Garnishment; Contracts between Defendant and Garnishees; Garnishee’s Lia- 
bility as a Debtor; Garnishee’s Indebtedness Evidenced by Negotiable Instru- 
ments; Prior Assignment of Garnishee’s Indebtedness and Contracts affecting 
his Liability; Garnishment of Debts before Maturity; Garnishees Jointly In- 
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debted, and Credits jointly Owned; Garnishment after Suit by Defendant 
against Garnishee; Effect of Garnishment Prior to Suit by Defendant; Gar- 
nishee’s Defenses to Defendant’s Cause of Action; Judgment in Garnishment. 

In an appendix the statutes of the several States and Territories concerning 
Attachment and Garnishment are printed in full. Each volume has a separate 
index and table of cases. 


CRIMINAL BRIEFS.—By WM. HENRY MALONE, of Asheville, North Carolina, Author of 
“Real Property Trials.” Baltimore: M. Curlander, Law Bookseller, Publisher ard 
Importer. 1886. pp. 528. 

We do not see the appropriateness of the author’s calling, the several divis- 
ions of his book briefs, rather than chapters. By the term ‘‘brief’’ does he 
mean short? If so Brief I. on the Jury System should be Short I. on The Jury 
System. If he means a lawyer’s brief, the term is not correctly used, for the 
essays on the various topics of criminal law, under the names of briefs, are not 
in form or substance any more like lawyers’ briefs than are the chapters in 
Bishop’s Criminal Law. If the author simply means that these statements of 
the law will be useful to lawyers in making up their briefs, the same may be said 
of the chapters of Bishop’s work, or of the work of any other writer. We do 
not like to see words of well defined meaning used in a new way, out of their 
place, and having no meaning at all, or one so vague that the dull mind of a 
reviewer cannot grasp it. It is a wrench on his mind to meet with such new uses 
of words, and to have to consider what the writer is driving at. In the present 
case it may be that the author has followed the bad example set by Mr. Field in 
his ‘‘ Lawyers’ Briefs.’’ It seems to have been thought that the word briefs will 
suggest to lawyers something practical, something labor-saving; briefs already 
prepared and printed in a book; all ready made and adapted to a variety of uses 
and circumstances. 

The author says that in these ‘‘ Briefs’? his endeavor has been to state con- 
cisely, and at the same time clearly and accurately, all rules and principles of 
law generally arising in criminal cases. If he had said some or many rules and 
principles we should say that he had succeeded in his endeavor. The table of 
contents will best show the scope of the book. It is as follows: The Jury 
System; Grand Jury, Indictment, Presentment and Information; Trial and its 
Incidents; Evidence in Criminal Cases; Insanity as an Excuse forCrime; Rules 
for the Interpretation of Criminal Statutes; Arson; Assault, Battery, Affray: 
Burglary; Perjury; Rape; Robbery; Forgery and Counterfeiting; Homicide; 
Municipal Crimes, Ordinances, etc.; Public Officers, when Indictable; Larceny 
and Receiving; False Pretenses; Forcible Entry and Detainer and Indictable 
Trespasses; Verdict, Sentence, Punishment, etc.; Writ of Error, Appeals, Bills 
of Exceptions, Removal to United States Courts; New Trials, Mistrials, Venire 
De Novo; Extradition; Habeas Corpus. 

It thus appears that the book deals not only with criminal law in its substan- 
tive form but also with criminal pleading, practice and evidence. It is a concise 
statement of the law which will doubtless be very convenient for country practi- 
tioners and others who wish for some information upon all the general topics 
of criminal law and practice and do not care for elaborate learning upon any 
special topic. 


an 
ri- 
0; 
is 
d 
r 
= 
‘ 
> 


776 BOOK REVIEWS. 


WHITTAKER’S SMITH ON NEGLIGENCE. — A Treatise on the Law of Negligence. By Horace 

SMITH, B. A., of Trinity Hall, Cambridge, and of the Inner Temple and Midland Circuit, 
Barrister at Law, Recorder of Lincoln, author of “The Law of Landlord and Tenant,” 
Editor of “‘ Addison on Contracts,” “ Roscoe’s Criminal Evidence,” etc. First American— 
From Second English Edition. Elaborated with notes and references to American 
Cases. By W. H. WHITTAKER, of the Cincinnati Bar. St. Louis: The F. H. Thomas 


Law Book Co. 1886. pp. xxi. and 606. 

The English edition of this book is a pretty little volume of about three 
hundred pages. Mr. Whittaker’s American edition has twice the number of 
pages, and the pages are larger. It follows that more than half the matter of 
this volume has been contributed by the American editor. The English author 
cited about fifteen hundred cases; and the American editor three thousand in 
addition. From this it might seem at first view that we in this country are 
more negligent than are the people of England. When, however, we consider 
the size of the two countries, it would appear that there is far less negligence 
to the square mile in this country than in England. But to arrive at a trust- 
worthy conclusion on this point, we should he obliged to take into account the 
fact that there are more people to be negligent in this country than in England; 
and that the English reports cover a longer period than do our reports; and the 
problem becomes so difficult that we give it up. 

Mr. Smith’s book has no doubt been well received in England, the first edition 
having been published in 1880 and the second edition in 1884. It is a concise 
and well written little book; and was doubtless all that an English lawyer 
whose clients indulged in no unusual carelessness, and no great varieties of it, 
required. It has the merit of citing some American cases, and the author 
acknowledges his indebtedness to the American authors, saying that he ‘‘has 
availed himself of the learning and philosophic reasoning of Wharton and the 
lucid exposition of Shearman and Redfield.’’ We regard the work as faulty in 
theory as well as construction, because it is framed upon distinctions in degrees 
of negligence. As the editor remarks in his preface, the tendency of the courts, 
especially in this country, is to reject these distinctions. There is in fact no 
dividing line between the degrees of negligence. The distinction is largely one 
of words. Practically one degree runs into another in such a bewildering way 
that it is generally impossible to tell where the one degree ends and another 
begins. 

The American editor has diligently collected the American cases and has made 
a digest of them under the appropriate heads of the English text. Many 
pages show a narrow margin of two lines of text at the top, and notes all 
below. 

For a concise work, the annotating would seem to be overdone; and for a 
thorough and complete work, the text is not comprehensive enough. The 
result in a critical point of view is very unsatisfactory. And yet those who use 
the book in ordinary practice may be well pleased with it. 

The book is divided into the following chapters: — 

Definition and Division of Subject; Neglect of Duties requiring Ordinary Care: 
Neglect of Duties requiring Skill or more than Ordinary Care; Neglect of Duties 
requiring less than Ordinary Care; Contributory Negligence; Presumptions 


of Negligence; Actions for Injuries causing Death (Lord Campbell’s Act); 
Damages. 
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MORAWETZ ON PRIVATE CORPORATIONS. Second Edition.—A Treatise on the Law of 
Private Corporations. By VICTOR MORAWETZ. Second Edition. Boston: Little, Brown 
& Company. 1886. pp. lxxiii. and 1173. 

The first edition of this work was published about four and a half years ago, 
and it soon came to be recognized as the best book on general corporation law; 
though being a work ina single volume, it was necessarily incomplete and 
unsatisfactory upon many points. The present edition in two volumes is a great 
improvement of the original work, chiefly because many deficiencies of that have 
been supplied, some parts of the material have been re-arranged, and the whole 
subject has been moulded into a form of better proportions. The work has been 
revised throughout. There are now sixteen chapters where there were only 
eleven in the first edition. The number of pages, the number of sections and 
the number of cases cited, has in each instance been nearly doubled. It would 
be tedious to point out in detail the new matter in the present edition, for the 
work has grown everywhere and in all parts. The present edition is really a 
new work. Of course with the changes in arrangement and the great additions 
made it was impossible to retain the old section numbers. 

One great merit of this book is the clear, lucid style in which it is written. 
Too many men who cannot write good English have thought themselves compe- 
tent to write treatises upon the law. They generally muddle everything they 
touch. Even their quotations and appropriations are generally marred by inac- 
curacies. The author who writes clearly thinks clearly; and the author who 
does not write clearly does not think clearly. Style in writing, even in a law book, 
isa matter of about the same importance as the substance of what is written; 
for it is itself of the substance. When we take up a law book and find the 
sentences clearly and concisely expressed and the sentences follow each other 
naturally, so that the paragraph or section properly develops the thought, we 
are prepared to find that the book is sound and sensible all through. One 
cannot fail to be impressed with this quality in Mr. Morawetz’s book, unless it 
be that his manner of writing is so simple and clear that the reader never thinks 
of the style. 

As already mentioned the scope of the work is enlarged and the arrangement 
changed in the present edition. This is seen by the table of contents, which is as 
follows: The Formation of a Corporation; The Contract of Membership; 
Liability of Shareholders to Contribute Capital; Transfer of Shates; Rights and 
Remedies of Shareholders; The Construction of Charters; The Management of 
Corporations; The Validity of Corporate Acts; The Legal Consequences of the 
Formation of a Corporation without Authority of Law; The Rights of Creditors; 
Franchises; Consolidation of Corporations; Foreign Corporations; Loss of the 
Corporate Franchises, and Dissolution of Corporations; Legislative Control 
over Private Corporations; Duties of Corporations which have received State 
Aid. 

The subject of Corporations is a large one, and there are some branches of it 
which are the subjects of separate treatises. Some of these branches are only 
briefly considered by Mr. Morawetz. On these subjects the practitioner will be 
obliged to refer to other books when he wishes to examine fully the law and 
learning upon them. This book is a general treatise upon the general subject 
of corporations and as such it is an excellent one. It is well written, well 
arranged, well proportioned and well considered. 
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FEDERAL DECISIONS, VOL. XV.— Arranged by WILLIAM G. MYER. St. Louis, Mo: The 

Gilbert Book Company. 1886. pp. 920. 

In the last number of this Review we noticed volumes XIII. and XIV. of this 
series. Now appears volume XV. This shows how rapidly this great enter. 
prise is approaching completion. 

The present volume is wholly devoted to the subject of equity. The special 
editor is Percy D. Maddin of Nashville, Tennessee; and the volume has the 
approval of the Honorable Seymour D. Thompson, Judge of the St. Louis Court 
of Appeals, author of numerous standard legal works and one of the editors of 
this Review. His certificate, which well shows the principle upon which the 
selection of the cases to be printed in full is made, is as follows: ‘I have 
examined with care the cases under the title of Equity in this volume, and have 
compared the cases which are reprinted in full with those which are digested 
merely. Iam of opinion that the compiler has made the selection of cases to be 
reprinted in full, with judgment and discrimination; and that, considering the 
plan of the work, none of the cases which he has presented in the abridged form 
are of sufficient importance to be reprinted in full. I find these latter cases to 
consist, for the most part, of cases which have been affirmed or reversed on 
appeal, in which cases the decision of the Supreme Court is reprinted in full, of 
cases which turn on questions of fact, or which decide points of practice merely, 
and of cases which involve ordinary and familiar application of well settled 
principles.” 

The subject is divided into eight principal divisions as follows: Equity 
Principles; Jurisdiction; Injunctions; Creditor’s Bills; Relief Against Judg- 
ments; Discovery; Bill of Peace,— Quieting Title and Cloud on Title; Masterin 
Chancery. The equity jurisdiction ofthe Federal courts is the same as that of 
the High Court of Chancery in England, and is governed by the rules of equity 
which are there established. The equity jurisdiction of the Federal courts is 
moreover uniform throughout the United States, andis wholly independent of 
State laws and of the local modes of practice in the several States. We thus 
have in the decisions of the United States courts a body of pure equity law 
covering the whole field of general equity jurisdiction. We venture the asser- 
tion that there is no volume in existence which begins to contain such a number 
equity cases of the utmost practical use to the American lawyer as the 
volume now before us. Of course, there are some equity topics upon which 
the decisions of the United States courts are much more full and complete than 
upon others. Aside from the cases which relate to the general principles of 
equity which occupy more than a third of the volume, the cases under the 
heads of Jurisdiction and Injunctions seem to us to be the most important. 
The cases upon each of these topics occupy about one hundred and fifty pages, 
and by reason of the nature of the subjects and of the courts rendering the 
decisions they are of the very highest importance. No practitioner in the 
United States courts can afford to be without this collection of equity cases 
and digest of cases so admirably arranged in this volume. At the same time 
this volume is of almost equal authority and use in all the State courts having 
general equity jurisdiction. 

As the successive volumes of this series appear we are more and more im- 
pressed with the good judgment with which Mr. Myer, the general editor, has 
laid out the whole plan, and with the faithfulness with which he and the other 
editors have carried it out. L. A.J. 
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THE REPORTER DIGEST. — Being a Digest of the Reports, volumes I.-X VII. (1876-1884), and 
the American Law Times Reports, Vol. I.-IV. (1874-1877); comprising about fifteen 
thousand cases, including the most important decisions in the Federal and State Courts 
with many important English cases. With reference to the volumes and pages of the 
official reports in which the cases are published. By HOWARD ELLIS, Editor of “ The 
Reporter.” Boston and New York: Houghton, Mifflin and Company: The Riverside 
Press, Cambridge. 1886. pp. 1233. 

This isa digest of the cases that have been published in The Reporter during 
a period of ten years down to the time of compiling the digest. The Reporter, as 
is well known, differs from all the Reporters established within the last year or 
two, in being made up of select cases, decided by the Federal and State courts, 
with some important English cases; whereas the other Reporters contain all the 
cases decided by certain courts, or by the courts in certain States. The editor 
of The Reporter has always exercised rare good judgment in selecting the cases to 
be published in The Reporter; so that it may be said in general, that every vol- 
ume of the series has contained the most important decisions rendered by our 
courts during the period covered by the reports, upon every branch of the law, 
whether civil or criminal, common law, equity, admiralty, or bankruptcy. 
The Reporter, published in weekly numbers, makes two large volumes each 
year. 

Twenty-one volumes are embraced in this digest. They contain about fifteen 
thousand cases, or upwards of seven hundred cases to a volume. The Reporter 
isnot only well edited but it is beautifully printed; so that it is sure to 
please the eye of the reader as well as to give him the freshest and most import- 
ant decisions upon the subject he is investigating. 

This Digest is therefore a digest of recent select cases. In this fact lies one 
essential element of the value and importance of the book. The United States 
Annual Digest for ten years past contains the same cases that this Digest con- 
tains, with many more cases that this Digest does not refer to. Thisis a digest in 
one volume of selected cases; and that is a digest of all American cases in ten 
volumes. One in search for the recent leading cases on any subject may gener- 
ally find them by examining The Reporter Digest; whereas if he examines the ten 
volumes of the Annual Digest, he is referred to many cases out of which he is left 
to make his own selection of the leading ones. For many purposes he will pre- 
fer to be directed to all the cases, and to make his own selection of what he 
wants to use; but for many purposes the practicing lawyer will prefer to 
shorten his work and examine the leading cases to which this Digest will refer 
him. 

Every subscriber to The Reporter will naturally want this Digest. It is by the 
way a digest in the true sense of the word, and not a mere index. Butitisa 
very useful book to those who do not own The Reporter, for it not only refers to 
the volume and page of The Reporter, where the cases are published, but it also 
has reference to the volume and page of the official reports in which the cases are 
published. It is therefore not only a digest of the cases in The Reporter, but an 
independent digest of recent select cases extending over a period of ten years. 

The arrangement and division of the matter is excellent. At the beginning of 
each paragraph there are a few words in italics which briefly indicate the topic. . 
The divisions of the subject ure indicated on the margin of the pages. 

The volume contains over twelve hundred pages. That itis printed by the 
Riverside Press, Cambridge, is a guaranty of the best mechanical work. 
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THe LAW AND CUSTOM OF THE CONSTITUTION. PartI.— Parliament. By Sir WILLIAM R, 
ANsON, Bart., D.C. L. of the Innes Temple, Barrister-at-Law, Warden of All Souls’ 
College, Oxford. Oxford: At the Clarendon Press. MDCCCLXXXVI. pp. xix. and 336, 
The purpose of the author in this volume is to state the law relating to the 

English institution of Parliament with so much of hfstory as is necessary to ex. 
plain how it has come to be what itis. In his preface he says: ‘It is impos- 
sible to keep our institutions abreast along the course of history, from the 
Witenagemot to the Redistribution Act, without putting a severe strain upon 
the attention of the reader, and probably, in the end, sacrificing law to history, 
the present to the past. The lawyer primarily wants to know what an institu. 
tion is, and then, the circumstances of its growth. I have tried to satisfy his 
first requirement, and, as to his second, to put him in the way of obtaining 
more knowledge than I can pretend to possess.” 

In a subsequent volume the author is to deal with the Executive. The titles 
of the several chapters show the general outline of the work. They are as 
follows: — 

Place of Constitutional Law in Jurisprudence; Historical Outline; Some 
Characteristics of the English Constitution; The Meeting of Parliament; The 
House of Commons; The House of Lords; The Process of Legislation; The 
Crown in Parliament; The Executive and Legislative in Conflict; The High 
Court of Parliament. 

The work is very interesting throughout. It is of exceptional interest to 
students of constitutional history, and to lawyers who are engaged in the prac- 
tical duties of legislation. It is interesting to the general reader, as well. 


This was proved to the reviewer by the fact that after he had begun to read the 
book at a sea-side hotel, having laid it down for a moment he found it presently 
in the hands of an officer of the navy, who was not disposed to give it up till he 
had read every word of it. 

In this country many of our legislators, both in the national and State coun- 
cils, are lawyers, and we commend the book to their attention as uot only one 


of historical interest, but also as one of practical use. 
the outline of the chapter on Process of Legislation. 
1. Antiquities of Legislative Procedure. 
Rights of Commons in respect of taxation. 
6 66 6s legislation. 
Conflicting claims of the Crown. 
Statute and Ordinance. 
Claims of the Crown to legislate by Urdinance. 
Doubtful points in early procedure. 
Need for concurrence of the three estates. 
The peers as Councillors of the Crown. 
Legislation upon petition. 
Uncertainty arising from it. 
The Commons begin to draft bills. 
The three readings of a bill. 
Increased power of Parliament. 
2. Ordinary procedure of the Houses._ Public Bilis. 
Business of each day; private business. 
Public petitions. Notices of motion. 


To show this we give 


; 
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Motions for leave of absence. 

Questions and orders of the day. 

A public bill in the Commons. 

Exceptional procedure. 
A bill in the Lords. 
Mode of settling disagreement between the Houses. 
3. Money Bills. 
The Commons have exclusive control over them. 
Money is only granted on request of the Crown. 
And in Committee of the House. 
Committee of Supply. 
Committee of Ways and Means. 
Appropriation Bill. 
4. Private Bill Legislation. 
Historical outline. 
Character of procedure. 
The bill in the House. 
The bill in Committee. 

We quote the following passages which serve not only to show the author’s 
clear and natural style of writing, but to afford to legislators in this country the 
means of comparing the process of legislation in England with the processes in 
use here. 

‘* Business of each day. 

‘In order to follow the process of legislation it is necessary to consider, how- 
ever briefly, and in outline the forms of business of the Houses, because it is 
somewhat difficult to trace the steps by which a bill becomes law, if those steps 
traverse a region with which the reader is wholly unfamiliar. Perhaps the 
simplest way of getting at the procedure of the House of Commons will be to 
take the Standing Order, which states the ordinary business of the day, to 
consider what the various items of business mean, and to select for further in- 
quiry so much as is relevant to my present purpose. 

‘Standing Order No. 98 runs thus: — 

‘‘The house generally proceeds each day with: 1. Private Business; 2. Public 
Petitions; 3. Giving Notices of Motions; 4. Unopposed Motions for Returns; 
5. Motions for leave of Absence; Questions; 7. Orders of the Day and Notice of 
Motions as set down in the Order Book. 

**T will examine these in order. 

‘1, Private Business means private bill legislation. 

‘2, Public Petitions are petitions from localities or bodies of persons relating 
to matters of public policy and general concern which are under the consideration 
of Parliament or which it is desired to bring under the consideration of Parlia- 
ment. They must be distinguished from the private petitions which form the 
first stage in private bill legislation. These public petitions are a feature in 
the aspect of Parliament as the Grand Inquest of the nation, and I shall have 
more to say of them in the concluding chapter of this book. 

+ 3. Giving Notices of Motions. ‘ Every member,’ says Sir E. May, ‘is entitled 
to propose a question which is called moving the House, or, more commonly, 
making a motion; but in order to give the House due notice of his intention 
and to secure an opportunity of being heard, it has long been customary to 
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give the House notice of his intention, and to have it entered in the Order 
book or Notice paper.’ 

“The precedence of these questions is established as follows: A member 
who desires to propose a question to the House must, in the first instance, 

place his name upon the notice paper. Each name on the notice paper is num- 
bered, and when the time for this part of the business of the House arrives, the 
numbers are all put into a ballot-box, shuffled and drawn out one by one by an 
assistant clerk. As each number is drawn, the name of the member to whom it 
belongs is called by the Speaker. The member thereupon gives notice of his 
motion and gets priority of choice of day and hour, according to the order in 
which his number comes out of the ballot-box. : 

‘*4. Motions for Returns are motions for accounts or papers to be supplied 
to the House. If no opposition is raised to such motions, they are allowed to 
come on in the place assigned to them in the list of business in the Standing 
Orders. 

**5, Motions for Leave of Absence. —A member is supposed to be always in 
attendance upon the House; if, therefore, he desires to be absent for any time, 
he must apply for the leave of the House, and this may be granted or refused. 

“6, Questions. These are inquiries addressed to Ministers of the Crown, or to 
members concerned in the business of the House, on matters connected with 
the business of Parliament, or with the administration of government. Such 
inquiries ought not to be of an argumentative character, but should be so 
framed as merely to illicit the information wanted. Nor should the answer do 
more than convey such information, though a Minister of the Crown may some- 
times go further in the way of explanation; and he may also, in the interest of 
the public service, decline to answer the question. 

“7. Orders of the Day and Notices of Motion. — These are either matters which 
the House has ordered to be discussed on a given day, or matters of which 
notice has been given, and which come on for discussion in their order of 
priority on the day selected by the mover. 

*« There are certain days in the week appropriated to the discussion of matters 
which the House collectively has ordered to be discussed. These are Mon- 
days, Wednesdays, Thursdays and Fridays. On all these days except Wednes- 
day, the ministry has the right of placing first on the orders of the day such 
matters introduced by the government as the House has ordered to be discussed 
and on Friday the first order is the Committee of Supply, or Ways and Means. 

** Notices of motion, therefore, come first only on Tuesdays, though on Fridays 
when Supply is the order of the day, there is a certain latitude of preliminary 
discussion which I will describe hereafter. 

‘*A Public Bill in the Commons. 

**When a bill first comes before the House it must come on in the form of a 
notice of motion. A bill may take its origin from the Lords or the Commons, 
but it will be convenient to trace it throagh its progress to the maturity of a 
statute beginning, as most important bills begin, in the House of Commons. 
I will then point out such difference of procedure as may be noticeable when a 
bill takes its origin in the House of Lords. First, the member who desires to 
introduce a measure gives notice, as above described, of his intention to do so. 
When the motion comes on in its order, he moves for leave to introduce a bill, 
using no more words, usually, than are necessary to explain its purport. There- 
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upon an order of the House is made that the Bill be prepared and brought in 
by the mover and seconder, other names being sometimes added by the House. 
The Bill may then immediately be presented, which is done by the member ap- 
pearing at the bar, whereupon the Speaker calls upon him by name, he calls 
out ‘A Bill, sir,’ and is desired by the Speaker to bring itup. He brings it to the 
table, and delivers it tothe clerk of the House, by whom its title is read aloud. 
The questions that a bill ‘be now read a first time,’ and that it be printed, are 
put without amendment or debate; an order is then made that it be read a sec- 
ond time, on a day named. The Bill then takes its place among the orders of 
the day, and when the second reading comes on in due course, a motion is made, 
and question put ‘that the Bill be now read a second time.’ This is the point 
at which the general principles of the bill is most frequently and fully discussed 
and its fate decided. Anopponent may move that the bill be read a second time 
that day six months, which shelves it for the session, or may meet the motion 
with a direct negative which shelves it for the day, or may move, by way of 
amendment, resolutions which affect oralter the character of the bill. 

‘If the bill passes its second reading it is committed to a Committee of the 
whole House. Sucha Committee is appointed by a resolution ‘ that this House 
will resolve itself into a Committee of the whole House.’ The Speaker there- 
upon puts the question, ‘that I do leave the Chair.’ This being agreed to, he 
leaves the chair, and the Chairman of Committee presides. The bill is then dis- 
cussed in detail clause by clause. At the conclusion of such sitting of the House 
in Committee on the Bill, the Speaker resumes the chair; the Chairman of the 
Committee reports that progress had been made with the bill, and asks for 
leave to sit again; and the House orders that the Committee shall resume its 
work onagiven day. While the bill is in Committee, amendments may be made 
in any part of it. The clauses are taken one by one, and each may be altered 
or omitted; but new clauses cannot be added until the conclusion of the dis- 
cussion on the existing clauses. 

‘‘ When the bill has gone through the Committee, the Chairman reports to the 
House to that effect, and an order is made for the consideration of the bill as 
amended, on a day named. On such consideration further amendments may be 
made and new clauses added, and if these amendments are of a complicated 
character the bill may be recommitted, gone through again in Committee, and 
again reported ‘for the consideration of the House. 

‘** After the bill as amended has been taken into consideration, a motion is made 
that the bill be read a third time, and the third reading is ustally followed by 

the question, ‘that this bill do pass” On this being carried, an order is made 
that the clerk ‘ carry the bill to the Lords, and desire their concurrence,’ and the 
bill is indorsed with the words soit baillé au seigneurs.”’ 


THE LEX AQUILIA. — The Roman Lawof Damage to Property, being a Commentary on the 
title of the Digest Ad legem Aquiliam (IX. 2), with an introduction to the study of The 
Corpus Juris Civilis. By ERMIN GRUEBER, Dr, Jur. M. D., and Reader in Roman Law 
in the University of Oxford. Oxford: At the Clarendon Press. MDCCCLXXXVI. 
pp. 288. 


This book furnishes the best means of acquiring a thorough knowledge of the 
Roman law of damage to property. It was written as a text-book for the use of 
students. In explanation of the occasion for such a text-book, the author in his 


rder 
aber 
ate, 
um- 
the 
n it = 
r 
ied 
to 
ng 
e, 
to 
th 
ch 
30 
= 
of 
h 
f 
: 
athe 


784 BOOK REVIEWS. 


preface says: ‘The Board of the Faculty of Law in the University of Oxford, 
being convinced that a more thorough knowledge of the Roman law would be 
the best means of advancing a scientific understanding and culture of English 
law, has recently encouraged candidates in the Final School of Jurisprudence 
to exhibit a knowledge of some portion of the Digest, and has selected for that 
purpose the title, ‘Ad legem Aquiliam,’ considering that it contains, perhaps, 
more fully than any other title in the Digest, the chief materials referring to one 
particular topic, viz.: the Roman Law of damages to property.’? The work 
consists of four divisions. The Introduction is intended to inform the reader 
shortly as to the use of the Corpus Juris Civili in general. Part I., of 180 
pages, contains an interpretation of all passages of the title, ‘* Ad legem Aquil- 
iam,”’ in the order in which they follow each other in the Digest of Justinian. 
Part II. is devoted to a systematic exposition of the Roman law of damage to 
property. This occupies a hundred pages. Finally, there is a short summary 
of Part II., intended to give a precise survey of the whole topic and to serve in 
some sense as an index. 

The Lex Aquilia was a plebiscitum which was asked for by Aquilius, a tribune 
of the plebs. It was probably passed in the year 467. It repealed all laws 
which had previously dealt with damages to property; both the laws of the 
XII. Tables on the subject and other laws published afterwards. 

The author has everywhere taken great pains to explain the subject in full 
detail. He has produced a very valuable and accurate work. It should be the 
guide of every one desiring to study the Roman law of damages. 


KINNEY’s DIGEST. — A Digest of the Decisions of the Supreme Court of the United States 
from the Organization of the Court to the close of the October Term, 1884. By JONATHAN 
KENDRICK KINNEY. Two Volumes. Boston: Little, Brown & Company. 1886. 


In his preface the compiler says his purpose is to state the law, and nothing 
but the law, developed by the decisions, and to state it in such form and order, 
and with the aid of such references from title to title, that any given part of it 
may be readily found. ‘In the drawing of the notes, therefore, the intention 
has been to show in each case precisely the points decided, and, where practi- 
cable, the grounds on which the decisions have proceeded; to avoid the mere 
statement and restatement of those elementary principles which, while consti- 
tuting the basis of the decisions, are yet too general to indicate those minor but 
essential differences by which cases resting on the same general foundation are 
in some degree distinguished; and to avoid also those bewildering recitals of 
facts, whether relevant or irrelevant, ending in unexplained conclusions inter- 
esting to parties but of little value as statements of points of law, which are at 
best but abridgements of the reports, and which really leave the decisions still 
to be digested. With this purpose the decisions have all been studied both 
severally and collectively, resort being had in all cases to the facts, where they 
have been shown by the reports (not always, unfortunately, with sufficient ful- 
ness), and to the opinions of the court, which have all been read with care, 
many of them more than once.”’ 

The feature of this Digest which one is likely to first notice, is the great 
number of cross-references it contains. By means of these the author has 
gathered up under each title all matters which can with any propriety be re- 
garded as falling under it. Much labor has been spent on this feature of the 
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work, which has been carried out with much thoroughness. The result is 
that one using the Digest is not obliged to refer to several titles in order to be 
sure that he has found everything relating to the subject under investigation, 
for under the principal title he is referred to everything in any way relating 
to it. 

The titles have been arranged with a view to affording the simplest means of 
finding the topics. Some general titles have been broken up and the matter 
distributed under more specific heads. The subdivisions of titles have been 
arranged alphabetically under the principal or primary words of such sub- 
divisions, instead of attempting to follow a natural or logical order of arrange- 
ment. 

This Digest is very complete and thorough in every respect. 


41 NEW JERSEY EQUITY REPORTS.— Reports of cases decided in the Court of Chancery, 
the Prerogative Court, and, on appeal,in the Court of Errors and Appeals, of the State 
of New Jersey. JOHN H. STEWART, Reporter. Vol. XIV. Trenton, N.J.: The W. 8. 
Sharp Printing Co. 1886. 


A volume of New Jersey Equity reports is always sure to be interesting and 
to contain much good equity law. 


ord, 
be 
lish 
nce 
hat 
ne 
rk 
ler 
il. 
to 
f 
Fe 
le 
e 
ll 
. 
ipa 
Sag 


DIGEST OF CASES 


DIGEST OF RECENT CASES, 


IN THE LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 


the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME, 


Albany Law Journal. 
American Law Record. 
American Law Register. 
Auantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Criminal Law Magazine. 
Daily Law Record. 

Daily Register. 

Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 

Journal of Jurisprudence. 
Kansas Law Journal. 


Kentucky Law Reporter and 


urnal, 
I Journal, 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 
Reporter. 
Southern Law Times. 
Southwestern Reporter. 
Supreme Court Reporter. 
Texas Court Reporter. 
Texas Law Review. 
Virginia Law Journal. 


Washington Law Reporter. 


Weekly Law Bulletin. 
Weekly Notes of Cases. 
West Coast Reporter. 


Western Insurance Review. 


Western Reporter. 


ABBREVIATION, 


Alb. L. J. 
Am. L. Rec. 


Daily Reg. 
East. Rep. 
Fed. Rep. 
Int. Rec. 
Ins, 

Trish 1 L.T. 
Jour. of Jur. 
Kan, L. J. 


Ky. L. Rep. 
L. J. 
L. 


Lan. L. Rev. 
Leg. Adv. 


Pittsb. L. 
Pac. Rep. 


Sup. Ct Rep. 
Texas Ct. Rep. 
L. Rev. 


Ww Rep. 
Week. L. B. 

W.N.C. 

West C. Rep. 


West. Ins. Rev. 


West. Rep. 


ADDRESS. 
Albany, N. Y. 
Cincinnati, V. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 
St. Louis, 0. 
Rochester, N. Y. 
Chicago, 
Jersey City. 
Boston, Mass. 
New York. 
Albany, N. Y. 

St. Paul, Minn. 
New York. 

New York. 
Dublin, Ireland. 


Edinburg, Scotland. 


Topeka, Kan. 


Louisville, Ky. 
London, Eng. 
Scranton, Pua. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal. Can. 

ilkesbarre Pa. 
Baltimore, Md. 
Newark, N. Y. 

St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 

St. Paul, Minn. 
Boston, "Mass. 
Chattanooga, Tenn, 
St. Paul, Minn. 

St. Paul, Minn. 
Austin, Texas. 
Galveston, Texas. 
Richmond, Va. 
Washington, D. C. 


Columbus & Cin., O. 


Philadelphia, Pa. 
San Francisco, Cal. 
St. Louis, Mo. 
Rochester, N. Y. 


ACOORD AND SATISFACTION. — Acceptance of an admitted balance — Condition— 


PUBLISHED. PRICE, 


Weekly. 
Monthly. 
Monthly. 


Fortnightly, 
Monthly. 


Weekly. 
Bimonthly. 
Daily. 
Daily. 
Weekly. 
Weekly. 
Monthly 
Weekly. 
Monthly. 
Weekly. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 


Weekly. 
Weekly. Yr. $5. 
Weekly. 


Monthly. 
Weekly 
Monthly, 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 


How it affects. — Defendant and plaintiff had an unsettled disputed account. Defend- 
ant sent plaintiff a statement of the account as it claimed it to be, to which plaintiff 


made noreply. Defendant then sent the statement, accompanied with its note to cover 
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Am. L. Reg. 
At. Rep. . 
Can. L. J. 
Can. L. T. 
Cent. L. J. Wwe 
Cent. Rep. We : 
Ch. N. 
Cr. L. Mag. 
Daily L. Rec. 
Leg. Int. Ww eekly. 
Leg. N. Weekly. 
Luz. Leg. Reg. Weekly. 
Md. L. Rec. Weekly. 
N. Eng. Rep. Weekly. 
N. E. Rep. Weekly. 
N. W. Rep. Weekly. 
Monthly. 
Weekly. 
Weekly, 
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ACCORD AND SATISFACTION — Continued. 
the admitted balance, and a letter in which it stated that the note covered the balance 
due, and hoped it would be satisfactory. The plaintiff replied to this letter, giving its 
version of the disputed items, but kept and used the note, which was paid at maturity. 
Held, that, as there was no condition attached to the acceptance of the note for the 
admitted balance, it was not an accord and satisfaction of the debt.— Boston Rubber 
Co. v. Peerless Wringer Co., Sup. Ct. Vt., At. Rep., Aug. 25, 1886. 


AcTION. —See MUNICIPAL CORPORATION. 


AGENCY.—Evidence competent to prove—Blanks of principal showing A. as 
agent. — Evidence that a party had charge of the business of a company, and that his 


all name appears in the company’s blanks as its agent, which were filled up and sent to the 
m- company’s office, is competent for the jury from which to find such agency. The 
ase assignee of a bond and mortgage takes them subject to the equities of the obligor. 
, Where the agent of a company takes an assignment of a mortgage under an express 
is arrangement that certain commissions due the mortgager by the company shall be 
applied to its payment, such mortgage is, in equity, satisfied pro tanto, and a future 
‘ assignee, viz., the said company, takes the mortyage subject to such equity. —-Theyken 
LB v. Howe Machine Co., Sup. Ct. Pa., Pittsb. L. J., July 21, 1836. 


— Ratification — When presumed — Unauthorized purchase — When not within 
statute of frauds.— Where a person without authority purchases goods in the name 
of another to whom the seller sends the invoice, but who does not disaffirm the action 
of the first person, he will be held as between himself and the seller, acting in good 
faith, to have ratified the purchase, and will be liable although the goods never come 
to his possession. Where one who has under the above circumstances become liable 
induces the fraudulent agent to pay a portion of the amount due, and verbally promises 
the seller to see the rest paid, such promise is not within the statute of frauds, and need 
not be in writing, as it is a promise to pay the promisor’s own debt. — Heyn v. O’ Hagen, 

Sup. Ct. Mich., Rep., July 28, 1886. 


— See CRIMINAL Law. 


ASSIGNMENT. — For benefit of creditors — Property omitted from schedule can 
be taken by trustee. — Under the provisions of the Indiana statute regulating assign- 
ments for the benefit of creditors, personal property which is omitted from the schedule, 
whether by mistake or otherwise, in the case of a general assignment, and is afterwards 
surrendered to the trustee, or is taken possession of by him as part of the estate, may 
be retained and disposed of by him in the execution of his trust against executions 
subsequently issued and levied. — Hasseld v. Seyforth, Sup. Ct. Ind., Rep., July 21, 1386. 


— Of partnership property only —When void. — A general assignment is void where 
it is of firm property only, and the creditors who receive dividends are to release, and 
the statute requires the making over of all the assignor’s property. —May v. Walker, 
Sup. Ct. Minn., Rep., Aug. 18, 1836. 


— For benefit of creditors—Description of property— When insufficient to 
make complete assignment. — A deed of assignment, intended for the benefit of all 
creditors generally, but which describes the property conveyed as “all the property 
whatsoever of the party of the first part, more particularly described in the annexed 
schedule,” is, in legal effect, not a general, but a partial assignment, and conveys only 
the property enumerated in the schedule thereto annexed.— Bock, Assignee, v. Per- 
kins, U. 8. Marshal, U. S. Cir. Ct. N. D. Iowa, Fed. Rep., Aug. 17. 1886. 


— Trover by assignee — When it will lie. — The execution and delivery of a deed of 
assignment for the benefit of creditors vests in the grantee the title of the assigned 
property, and enables him to maintain trover therefor against a wrong-doer, even 
before the filing of the assignee’s bond. In an action for the wrongful taking of goods, 
the true measure of damages is the actual market value of such goods at the time of 
the taking, together with interest thereon from thence until the rendition of judg- 
ment. — Schoolherr v. Hutchins’ Assignee, Sup. Ct. Texas, 8S. W. Rep., Aug. 30, 1886. 


— Right to make assignment — Conflict of laws — How assignment should be 
treated in another State.—The right of an insolvent debtor to make a voluntary 
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ASSIGNMENT — Continued. 


assignment for the benefit of his creditors is a right existing at the common law, 
independent of statute. The assignee derives all his authority from the free act and 
deed of the assignor, which is in the nature of a contract, and should be construed 
and enforced assuch. If good in the State where executed it is good in every State, 
By the acceptance of the deed the assignee becomes a trustee for all the creditors of 
the assignor. Property exempt from attachment by the laws of the State in which an 
assignment was executed for the benefit of creditors must be likewise exempted by the 
courts of any State where such property may happen to be at the time such assignment 
takes effect. — Weider v. Maddox, Sup. Ct. Texas, S. W. Rep., Aug. 16, 1886. 


ATTORNEY AND COUNSEL.— Advice — Estoppel to speculate on advice given — When 
otherwise. — While a lawyer does not insure the correctness of his advice, yet, after 
having given it, he is estopped from speculating upon it to the injury of his client, 
When a lawyer ignorantly and mistakenly, yet honestly, gives advice, and thereafter 
enters upon a@ speculation in respect to the property, the subject-matter of the advice, 
the law holds him as an agent for his client, and holds the speculation as only for the 
benefit of the client. But if, when giving the advice, the lawyer at that time under- 
stood, not that he was regularly employed to do so, and if the advice was an answer 
abstractly correct to a question put generally, and not with all the facts and circum- 
stances of the case stated, the above principle does not apply. — Doster v. Scully, U. 8, 
Cir. Ct, D. Kan., Fed. Rep., July 20, 1886. 


— Lien on land — Declaration — Rights of third parties.— The declaration of a 
lawyer’s lien on land by the court in which the services were rendered, although binding 
on the parties and those claiming under them pending the litigation, will not affect the 


rights of a third person having a prior lien. — Pierce v. Lawrence, Sup. Ct. Tenn., S. W. 
Rep., Aug. 23, 1886, 


BANKS AND BANKING.—Certified check —Certifier primarily liable. —Collecting 
bank should not check to certifying bank, direct. —In the case of a certified 
check, the bank certifying the check is primarily liable for its payment. A bank or 
agent for collection of a certified check should not send such check to the certifying 
bank itself for payment. This would be putting the instrument inthe hands of the party 
primarily liable, and enabling him to destroy the evidence of debt, and repudiate the 
transaction. This would not be using reasonable care. — Drover’s Nat. Bank v. Anglo 


Am. Packing & Prov. Co., Sup. Ct. Ill, N. E. Rep., July 23, 1886; Cent. L. J., Aug. 20, 
1886; Alb. L. J., Aug. 7, 1886. 


—— Draft taken for collection — Insolvency of banker — Proceeds of draft do not 
fall into assigned estate — Effect of proving debt against estate. —The pro- 
ceeds of a draft received by a banker for collection will not pass into his assigned es- 
tate; the owner of the draft may require payment out of that estate, as against creditors, 
though no part of it can be shown to be composed of the proceeds of the draft. That 
the owner of a draft delivered to a banker for collection has proved his claim against 
the banker’s assigned estate wil! not deprive him of his right to claim the amount of the 
draft out of the estate as against creditors. —McLeod v. Evans, Sup. Ct. Wis., Rep., 

Aug. 18, 1886. 

—— Changing terms of trust established by legislature. — The relation of a savings 
bank to its depositors is a trust defined by its act of incorporation, and a court of chan- 
cery has not the power, by virtue of its general jurisdiction over trusts, to make orders 
changing the constitution and terms of such trusts as established by the legislature. — 
Dodd v. Una, Ct. Err. and App. N.J., At. Rep., Aug. 4, 1886. 


BILLS AND NOTES.— Negotiable instruments — Parol evidence to vary — Remedy 
proper when note is alleged to be a mere memorandum. —It cannot be shown in 
an action on a promissory note that it was not such note, but only a memorandum of an 
amount to become due. Want of consideration is a defense to a promissory note; but 
allegations that a note was given as a memorandum of a sum to become due on an ac- 
counting between partners does not set up a legal defense of a want of consideration; 
the remedy is by a bill in equity for an injunction. An agreement between the plaintiff 
and his attorney which is champertous will not defeat the right to recover in the action. — 

Burnes v. Scott, Sup. Ct. U. S., Rep., July 21, 1886. 
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BILLS AND NOTES —Continued. 


“ — Husband and wife—Promissory note— Void contract.—A promissory note 
ed executed by a husband to his wife is void, and cannot be enforced by an assignee who 
te, is a bona fide holder for value. — Ellsworth v. Hopkins, Sup. Ct. Vt., At. Rep., Aug. 25, 
ot 1886. 
an — Guarantor waiving protest — How it affects indorsers. — Where a guarantor of 
he a promissory note, indorsed by others, waives protest as part of his guaranty, this dis- 
ot penses with notice to the indorsers and involves their consequent release; and the guar- 
antor cannot defend on the ground that the indorsers had not been pursued. Aliter: If 
n a solvent indorser has himself waived protest, or has been duly notified of non-payment, 
er for then he remains liable, and should be pursued before recourse is had to the guaran- 
t. tor. — First Nat. Bank v. Hartman, Sup. Ct. Pa., Pittsb. L. J., Aug. 25, 1886. 


— Consideration— Support of wife and child — When note invalid. — A promis- 
sory note given by a husband to his wife, or to a nominal third party for her benefit, to 
help support herself and child, is without legal consideration, and void. — Fuller v. Lam- 
bert, Sup. Jud. Ct. Me., At. Rep., Aug. 4, 1886. 


— Agreement to deliver notes of corporation — Effect of “‘ without recourse.’’ — 
An agreement to deliver the notes of a corporation does notimply that the party agree- 
ing to make such delivery shall indorse them at all, and if, for any reason, they are 
made payable to his order, he is only required to indorse them so as to pass the legal 
title to them, which may be done by an indorsement “ without recourse.” The effect of 
an indorsement of a promissory note “‘ without recourse ”’ is to transfer the legal title to 
the same to the indorsee, und the indorser also thereby undertakes that the instrument 
is valid, and what it purports to be. A party who agrees to deliver to another one-third 
of the notes he may receive from a certain corporation on a loan thereto of $150,000, on 
the payment of the latter’s note for $50,000, does not thereby become a trustee of such 
other person, and prima facie he has performed his contract when he delivers to the 
latter the notes of said corporation of the face value of $50,000. — Seeley v. Reed, U.S. 
Cir. Ct. D. Ore., Fed. Rep., Aug. 24, 1886. 


CoMMON CARRIER. — When liable for fraud of his clerk — Where lex loci contractu 
governs. — When the shipping clerk of a common carrier, with authority to issue bills 
of lading, by collusion with the alleged consignor fraudulently issues a bill to said con- 
signor for a car load of barley which was not delivered to said carrier nor shipped to 
plaintiff, upon the faith of which bill of lading the plaintiff makes advances to the con- 
signor as he had been accustomed to do upon prior bills, the common carrier is estopped 
from denying the authority of the shipping clerk; and is liable to make good to the 
plaintiff his loss thereby. Where such bill is issued in New York for goods deliverable 
in Philadelphia, the law of New York must control in determining the carrier’s liability, 
as that is the ler loci contractus.— Brooke v. N. Y., L. E. & W. R. R. Co., Sup. Ct. Pa., 
Pittsb. L. J., July 28, 1886. 


— Non-liability for delay caused by strikers. — Where delay in delivering freight is 
caused not by the refusal of employees on a strike to return to work, but by the unlawful 
and violent conduct of the strikers after they had abandoned the service of the com- 
pany, defendant is not liable. —Geismer v. Lake Shore and Mich. South. R. Co., Ct. App. 
N. Y., Alb, L. J., Aug. 21, 1886; Kan. L. J., Aug. 28, 1886. 


— Baggage delivered to porter to accompany passenger — Liability of carrier 
for negligence. — Plaintiff arrived at a station on defendant’s railway forty minutes 
before the starting time of her train. She had a bag and two other articles of luggage, 
which a porter took into the station. She saw the two latter labeled, and told the 
porter she wished the bag to be put in the train with her, and asked if it would be safe 
to leave it with him. He replied that it would be quite safe, and she then went to meet 
her husband and get a ticket. They returned together in ten minutes and found that 
the two labeled articles had been put into the van but that the bag was not forthcoming. 
At the trial the judge found that the porter had been negligent in not being in readiness 
to put the bag into the carriage on the return of the female plaintiff, and that the 
defendants were liable for its loss. Held, that there was evidence to warrant the judge 
in finding that the bag was intrusted to the porter for the purpose of the transit, and 

not to be taken charge of while the journey was suspended, and that he was acting 
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Common CARRIER — Continued. 
within the scope of his authority in taking charge of it. 


So, company was liable, — 
Bunch v. Great West. Ry. Co., Eng. Ct. App., Alb. L. J., Aug. 7, 1888. 


—— Connecting lines — Liability of carrier beyond terminus of own line. — When 
a carrier receives goods marked to a place beyond the terminus of his own line, without 
more, or without any further or special contract, he is only liable to carry safely to the 
end of his own route, and deliver to the next carrier on the usual reute. Bill of lading, 
with condition on the back limiting liability to defendant’s own road, if goods are 
deliverable to a point beyond, upon notice to next carrier of readiness to deliver them, 
is not evidence of a through contract. An offer by a common carrier to take car load 
of peas from N, to P. at 25 cents per 100 pounds, is not an offer to carry from N. to P,, 
but only to take the goods for carriage to the end of the defendant’s own route, and 


then deliver them to the next carrier to forward. — Harris v. Grand Trunk Ry., Sup. Ct. 
R. L., At. Rep., Aug. 18, 1886. 


—— Telephone companies— Liability of— Right of legislature to fix rates.—A 
telephone company is a common carrier, and is bound to render service as a common 
carrier. The legislature has authority to fix the rate of charges of telephone com- 
panies. — Cent. Un. Telephone Co. v. State, Sup. Ct. Ind., Rep., Sept. 1, 1886. 


ConTEMPT. — Adjudication of contempt, when final and when appealable.—An 
adjudication of a contempt, when the proceeding is brought for the purpose of puniésh- 
ing contemptuous conduct in the presence of, or with respect to the authority or dignity 
of, a court, is not appealable or reviewable upon the merits. If the court has power to 
punish for contempt, its decision is final. Where the proceeding for contempt is 
remedial in its nature, and is brought as a method of affording relief inter partes, either 
party aggrieved by the order of the court may appeal, and the validity of the order dis- 
obeyed is brought under review; for the party asking for this process of the court can 
have no right to it, unless the court had authority to make the order on the disobedience 


of which the proceeding for contempt is founded.— Dodd v. Una, Ct. Err. and App. N 
J., At. Rep., Aug. 4, 1886. 


— Violation of injunction— Mining debris. — Running a tunnel 2,500 feet into 
respondent’s mine, and washing the earth removed therefrom, and washing the earth 
from caves of the banks, occurring from time to time, by a hydraulic monitor, and other 
wastrings of earth and debris by water flowing over the high banks of the mine intoa 
tributary of the Yuba river, is a violation of the injunction perpetually restraining 
defendants “from discharging or dumping into the Yuba river, or its tributaries, any of 
the tailings, boulders, cobble-stones, gravel, sand, clay, debris, or other refuse matter,” 
from any of their mines; constitutes a violation of the injunction; and a contempt. 

Punishment: A fine of $1,500 imposed as a punishment for the contempt, and ordered to 

be paid to complainant to reimburse him for expense of reporting contempt.—In. re 

North Bloomfield Gravel Min. Co., U. 8. Cir. Ct. D. Cal., Fed. Rep., July 20, 1886. 


— Witness— Privilege — Refusal of witness to be sworn.—A person called as a 

witness cannot refuse to be sworn on the ground that his testimony would tend to sub- 
ject him to punishment for a felony, nor can he urge such privilege until a question is 
put to him, after being sworn, the answer to which would have such tendency; and the 
court would then decide whether the answer would have such an effect. A refusal to 
be sworn as a witness on one day, and infliction of penalty and suffering of punishment 
for contempt in refusing to obey the order of the court to be sworn, will not prevent 
the court from again inflicting punishment for another and subsequent refusal to be 
sworn in the same case, on another day, this not being the case of double punishment 
for one offense; but each refusal being a separate offense, punishable separately. — Ex 
parte Stice, Sup. Ct. Cal., Pac. Rep., Aug. 19, 1886. 


—— Fine — Order of imprisonment for non-payment— Not reviewable by writ of 
habeas corpus.— Where a witness is properly brought before the court, and, for 

failure to answer questions propounded, he is fined for contempt, and an order is entered 

that he stand comenftted until the same and all costs are paid, such order is in the - 


nature of a final process or means of enforcing the judgment, and not a judgmentin 
itself. 


A habeas corpus will not lie in such case, as it does not come within any of the 
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statutory grounds for a habeas corpus for a prisoner under process. A writ of error with 
an order for a supersedeas is the proper remedy.—In re Smith, Sup. Ct. [lL, N. E. Rep., 
July 30, 1886. 


CONSTITUTIONAL Law.— Fourteenth amendment — Power of State to prevent use 


of property in manufacture of liquors without compensation— Due process of 
law — Removal of cause — Federal question — When involved. — Between 1870 

and 1874 defendants constructed a brewery in Lawrence, Kansas. The building, ma- 

chinery and fixtures were designed and adapted for the making of beer, and nothing 

else. For such purpose they were worth $50,000; for any other purpose not to exceed 

$5,000. At the time of the erection of the building, and up to 1880, the making of beer 
was legal; but in that year a constitutional amendment was adopted prohibiting the 

manufacture of beer except for medicinal, scientific and mechanical purposes, and in 1881 
and 1885 laws were enacted to carry this prohibition into effect. Under these laws a 
permit was essential for the manufacture for the excepted purposes. To the defendants 
this permit was refused. An injunction was thereupon sued out from the State court, 
enjoining defendants absolutely from the manufacture of beer. Held, that in so far as 
the constitutional amendment, and the statutes passed in pursuance thereof, deprived 
defendants of the use of their property, acquired previous to the adoption of the 
amendment, without compensation, they deprive them of their property without due 
process of law, within the meaning of the fourteenth amendment to the constitution 
of the United States, and were void. Held, further, that the construction of the con- 
stitutional amendment and the acts of 1881 and 1885, under the circumstances of this 
case, presented a Federal question, and the defendants had the right to remove the 
case from the State court to the United States Circuit Court for decision.— State v. 
Walruff, U. S. Cir. Ct. D. Kan., Week. L. B., Aug. 9, 1886. 


— Title of act— When sufficient to comply with constitution. — The title to an 


act of the legislature reads as follows: “An act authorizing the board of county com- 
missioners of Ottawa County, and other counties therein named, to provide a fund, and 
appropriate the same for the purpose of building county buildings in said counties.” 
The “subject” of this act is the creation and use of a fund to build county buildings. 
and the body of the act expressly applies to the three counties of Ottawa, Washington 
and Republic. Held, that the act contains only one subject, which is sufficiently ex- 
pressed in its title, and is therefore not in conflict with that provision of section 16 of 
article 2 of the constitution, which requires that “no bill shall contain more than one 
subject, which shall be clearly expressed in its title.” The bill was introduced in the 
Senate, and read a first and a second time on the same day, and the Senate journal does 
not show whether a case of emergency existed or not. Held, that although it is neces- 
sary, under section 15 of article 2 of the constitution, that ‘‘ every bill shall be read on 
three separate days in each house, unless in case of emergency,” yet that each house is 
the exclusive judge as to when a case of emergency arises or exists; and it is not 
necessary, in order that the reading of the bill shall be considered valid, that the 
emergency shall be stated upon the journal. — Weyland v. Stover, Sup. Ct. Kan., Pac. 
Rep., Aug. 5, 1886. 


— Fourteenth amendment — Destroying leasehold property occupied for sa- 


loon — Due process of law.— Where a lease was made of premises to be occupied 
for the purpose of the sale of ale, wine and beer, containing a clause that the lease 
should be forfeited unless so occupied, and before the expiration of the term of said 
lease the act of the Legislature of Iowa was passed and went into effect prohibiting the 
sale of ale, beer, etc., and imposing penalties for violating said law; held, that these 
circumstances presented a Federal question, within the principles of State v. Walruff, 
supra, and that there is no difference between the destruction of leasehold property and 
any other kind of property by retrospective legislation, without compensation. — Mahin 
v. Pfeiffer, U. S. Cir. Ct. 8S. D. lowa, Fed. Rep., Aug. 3, 1886; Rep., Sept. 1, 1886. 


CONTRACT. — Wagers —‘‘ Cotton futures’’—Sales in New Orleans Cotton Ex- 
— When valid.— A contract for the sale of goods to be delivered in future, 

though the vendor neither has the goods, nor has provided for the delivery, is not of it- 
self void, when by the rules of the exchange in which the transaction is made it is pro- 
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ConTRACT — Continued, 


vided there shall not be a settlement of differences, but that the contract shall be 
performed. —Conner v. Robertson, Sup. Ct. La., Rep., July 28, 1886. 


—— Issuance of certificate of deposit— Effect of as contract. —A certificate of 
deposit contains, by implication of law, a promise to repay the depositor his money, and 


is a written contract for the payment of money. —Lang v. Straus, Sup. Ct. Ind., Alb. L, 
J., Aug. 21, 1886; N. E. Rep., Aug. 6, 1886. 


—— Damages for breach of, may be awarded notwithstanding uncertainty in 

contract. —A party violating his contract should not be permitted entirely to escape 
liability because the amount of damages which he has caused is uncertain. When itis 
certain that damages have been caused by a breach of contract, and the only uncer- 
tainty is as to their amount, there can rarely be good reason for refusing, on account of 
such uncertainty, all damages whatever for the breach. — Wakeman v. Wheeler & Wil- 
son Co., Ct. App. N. Y., Kan. L. J., Sept. 4, 1886. 


—— See EVIDENCE; MUNICIPAL CORPORATION. 


by subscription — Breach of. wust by agent —Fraudulently 

sold copies of the genuine work — When injunction will lie— And how far.— 
Defendant procured genuinely printed copies of Blaine’s “‘ Twenty Years in Congress,” 
the copyright of which belonged to the plaintiff, who sold the work only by subscrip- 
tion to single buyers, from u dealer who had obtained them by purchase of an agent of 
the plaintiff, to whom they had been sent for delivery to such subscribers; but without 
the knowledge or consent of plaintiff and against its instructions to the agent, and in 
violation of his agreement with the plaintiff not to disobey its instructions in that respect, 
and of his bond to that effect; of which fraudulent conduct the defendant had no 
notice; but he abstained from making any inquiry into the circumstances of the dealer's 
possession and right to sell, well knowing that the plaintiff owned the copyright and re- 
fused to sell otherwise than by subscription. Held, that he would be enjoined from 
selling these copies and to account for the profits; that the above stated circumstances 
required that he should have made inquiry, and that the failure to make such inquiry 
was equivalent to notice of the facts; but that the court had no power to enjoin defend- 
antfrom future dealings in the work without the consent of the plaintiffs, or from any 
future interference with the trade of plaintiff’s agent in the city where defendant re- 
sided. —Henry Bill Pub. Co. v. Smythe, U. S. Cir. Ct. S. D. Ohio, Week. L. B., Aug. 23, 
1886; Fed. Rep., Aug. 3, 1886; Ch. Leg. N., Aug. 28, 1886. 


Transfer — Rights of alien assignee—Infringement.— Where a piano-forte 

arrangement of the orchestral score of an opera was made by a United States citizen, 
with the consent of the non-resident foreign composers of the opera, and then trans- 
ferred by him to a fellow-citizen, who procured a copyright, which he assigned to a non- 
resident foreigner, acting as agent of the original composers of the opera; held, that 
there wus nothing of evasion or violation of law, and that the assignee was entitled to 
the protection of the court against infringers. If the published title of a book is suffi- 
cient to identify it with substantial certainty with the registered copyright, the copyright 
will not be forfeited on account of slight variations between the two. — Carte v. Evans, 
U. 8. Cir, Ct. D, Mass,, Fed. Rep., July 27, 1886; Rep., Aug. 25, 1886. 


— Dramatic composition —Original— When injunction will lie.—An original 
operetta, consisting of libretto, score, and name, is property at common law, which so 
far as unpublished, will be protected by injunction from fraudulent imitation. An 
operetta may be so far an original dramatic composition as to entitle it to protection as 
literary property, although it is an adaptation of an old play. Publication of the songs 
and. vocal score of an operetta, with the name of the operetta, does not make such name 
public property. Suit for protection of property at common law in a dramatic composi- 
tion, ¢.g.,an operetta, can be brought only by the licensee of a general owner, where 
such licensee has an exclusive license for a definite period, and by the terms of his 
license is to bring all suits for the protection of his rights. A part owner of a dramatic 
composition may protect his property by suit against a wrong-doer. — Aronson v. Fleck- 
enstein, U.S. Cir. Ct. N. D. IIL, Alb. L. J., Sept. 4, 1886. 
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CORPORATIONS. — Foreign corporation — Liability of stockholders — Jurisdiction 
of courts. — The alleged liability of individual defendants to a foreign corporation can- 
not be enforced in a court which has no jurisdiction over such corporation except such 
as results from an appearance by attorney. — New Haven Horse Shoe Nail Co. v. Lin- 
den Spring Co., Sup. Jud. Ct. Mass., N. E. Rep., Aug. 6, 1886; Alb. L. J., Aug. 28, 1886. 


— See MANDAMUS. 


CRIMINAL LAW. — Habeas corpus— Discharge for irregularity in final commit- 
ment. — Where a person is fined at the same time for more than one offense upon dif- 
ferent prosecutions — as for the illegal sale of intoxicating liquor, and for keeping it, 
etc., and is committed on a mittimus covering the sentences in all the cases — he will be 
discharged on habeas corpus, unless the mittimus recites each sentence so fully and 
clearly as to show what it was—the fine, costs, etc., of each. It is not sufficient to set 
out the amount of all. So will a person be discharged on habeas corpus when committed 
on a mittimus which recites that the person was “ duly convicted of the crime of selling 
intoxicants.” —In re McLaughlin, Sup. Ct. Vt., Crim. L. Mag., Aug., 1886, 


— Former conviction — Necessary proof of— Record of judgment — Defective 
indictment, effect of. — The indictment upon which a former conviction or acquittal 
took place must be set out or exhibited by a plea setting up as a defense such former 
acquittal or conviction. If an indictment is defective, no legal jeopardy is incurred by 
the trial, and the acquittal or conviction on such an indictment is no bar to another prose- 
cution. If upon the trial of an issue made upon a plea of former jeopardy, any evidence 
(other than that of the record) is offered, it is the duty of the court to submit such evi- 
dence to the jury, and this should be done although the trial court in the former case 
might well have set aside the conviction upon its own motion. — Grisham v. State, Ct. 
App. Texas, Cent. L. J., Sept. 3, 1886. 


— Appeals — Exceptions must appear in record. — All objectionable rulings of the 
trial court must be excepted to at the time, and made part of the bill of exceptions, or 
no error can be predicated on them on appeal. The motion for a new trial must also be 
made part of the bill of exceptions; otherwise no exception can be raised on appeal as 
to misdirecting the jury. — State v. Reed, Sup. Ct. Mo., S. W. Rep., Aug. 30, 1886. 


— Conversion by bailee, when not larceny.— A [fraudulent conversion of the pro- 
ceeds of property placed in defendant’s hands to enable him to procure a joan upon it, 


is not larceny of the property. — People v. Cruger, Ct. App. N. Y., Crim. L. Mag., Aug. 
1886. 


— Indictment — Evidence in rebuttal—Self-defense — Excusable homicide — 
Instructions. — Where one of several counts in an indictment is good, it is not error to 
overrule a motion to quash the entire indictment. Although evidence that should have 
been introduced in chief is admitted in rebuttal, it is not such error as will justify a 
reversal. An instruction that to constitute justifiable or excusable homicide on the 
ground of self-defense, “the killing must be done under a well-founded belief that it 
was absolutely necessary for the defendant to kill the deceased to save himself from 
death, or to save himself from great bodily harm,” is erroneous. — Bryant v. State, Sup. 
Ct. Ind., Crim, L. Mag., Aug., 1886, 


— Allowing further evidence after motion for verdict — When permissible. — 
The court, after the evidence is closed, one argument made, and the defendant has 
moved for a verdict, has power in its discretion to allow the complainant to introduce 
new evidence to prove, in a bastardy proceeding, that she was a single woman when the 
child was begotten. —McMurphy v. Harvey, Sup. Ct. Vt., Crim. L. Mag., Aug., 1886, 


— Limitations — What is a commencement of prosecution to stop running of 
statute — Exceptions in statute.—The mere filing of a complaint before a magis- 
trate charging the commission of a felony, upon which no warrant is issued nor arrest 
made, is not such a commencement of the prosecution as will take the case out of the 
operation of the statute of limitations, Imprisonment in the State penitentiary does not 
fall within any of the exceptions of the limitations upon criminal prosecutions, and 
therefore the time of imprisonment of the accused within the State which passes before 
a prosecution is begun, cannot be excluded from the statutory period of limitatién. —In 
re Griffith, Sup. Ct. Kan., Crim. L. Mag., Aug., 1886. 
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Law —Continued. 

—— Rape— Complaint made by victim, when admissible in evidence.— In prose. 
cutions for rape, the rule of evidence admitting the fact that complaint was made by the 
victim, and excluding the complaint itself, ought to yield in cases where such victim ig 
of tender years, and her silence is the direct consequence of fears of chastisement 
induced by threats of the defendant. The old rule of evidence, excluding the state. 
ments made by the victim. in cases of rape, when complaining of the act after its 
perpetration, is based upon the difficulty of defendant of disproving the accusation; 
hence, in Michigan, where the accused is permitted to testify in his own behalf, the 
necessity of the rule does not exist.— People v. Gage, Sup. Ct. Mich., Crim. L. Mag,, 
Aug., 1886. 


—— Selling liquors without license —‘‘ Busby'’s Bitters.’’—Under an indictment 
charging an unlawful sale of vinous or spirituous liquors, a conviction may be had for 
the sale of “‘ Busby’s Bitters”’ or “ Busby’s Improved System Invigorant,” on proof that 
it contains whisky in sufficient quantities to intoxicate, though mixed with bitter herbs 
and other medicinal ingredients. — Wall v. State, Sup. Ct. Ala., Crim. L. Mag., Aug., 1886, 


— Agency — Sale of liquors by steward of club against orders. — Appellants, who 
were trustees and members of the managing committee of a club, were convicted under 
the licensing acts for selling liquor without a proper license to persons not members 
of the club. It appeared that the liquor was sold on the club premises by the steward 
of the club, who in selling it acted contrary to the orders of the appellants, and without 
their knowledge or assent. The money which he received for the liquor was paid by 
him to the account of the club. Held, that the conviction was wrong, for the appellants 
were not, under the circumstances, responsible for the act of the steward. — Newman v, 
Jones, Q. B. Dfy., Alb. L. J., July 24, 1886. 


— Sale of liquor to minor — When non-indictable — Duplicity in indictment — 
When not bad.— Under a statute imposing a fine for the sale of liquor to a minor, no 
conviction can be had if the accused made the sale to the minor after the exercise of 
proper caation and in the honest belief that the purchaser was of lawful age. An 
indictment charging a single sale to one person only, for one price, of a number of 
commodities, the unlawful sale of either one of which would, under the statute, con- 
stitute a public offense, is not bad for duplicity. — Kreamer v. State, Sup. Ct. Ind., Am. 
L. Reg., Aug., 1886. 


— Twice in jeopardy — Discharge of jury by defendant's consent removes 
privilege. — A party is not entitled to an acquittal where he has been put in jeopardy, 
and by his own motion, or with his consent, the jury before whom he stood has been 
discharged. — People v. Gardner, Sup. Ct. Mich., N. W. Rep., July 31, 1886. 


—— Embezzlement of funds of national bank—Federal jurisdiction is exclu- 
sive of that of State.— The embezzlement of the funds of a national bank being an 
offense over which the Federal courts have jurisdiction, any prosecution thereof by the 
State courts is in violation of section 711, Revised Statute United States.— People v. 
Fonda, Sup. Ct. Mich., N. W. Rep., July 31, 1886. 


—— Indictment for murder in the first degree — Sufficiency of — Plea of self- 
defense, not precluded because of certain statements made by defendant — 
Nor because he was a trespasser. — An indictment which charges that the act of 
the defendant which caused the death of the deceased was committed willfully, delib- 
erately and premeditatedly, and that it was done with malice aforethought, is sufficient 
to justify the trial court in putting the accused on trial for murder in the first degree. 
Uniess it be shown that there was an abuse of discretion by the trial court in denying 
an application for a change of venue, the decision of the trial court will not be inter- 
fered with. A defendant accused of murder is not precluded from availing himself of 
the plea of self-defense, because he made statements which induced the deceased to 
commit a felonious assault upon the defendant, and in resistance of which deceased 
was killed, unless the defendant made the statements with the intention of provoking 
the assault, Where, in resisting a mere trespasser, resort is had to the use of dangerous 
or deadly weapons, and a felonious assault is made upon the trespasser of such a char- 
acter as to clearly indicate an intention by the assailant to take defendant’s life, or to 
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ORIMINAL Law — Continued. 
inflict on him some enormous bodily injury, the defendant is not precluded from the 
right to defend himself by the mere fact that he is engaged in the commission of a 
trespass upon the property of the assailant. — State v. Perigo, Sup. Ct. lowa, Crim. L. 
Mag., Aug., 1886. 


— Jurisdiction — Offense committed partly in each of two counties.—A con- 
spiracy to take the life of the deceased was formed in Martin County. Pursuant to that 
conspiracy he was seized and bound. After such seizure he was taken in the county of 
Orange, and there killed. Held, that under the statute of Indiana providing that where 
a crime is committed partly in one county and partly in another, the jurisdiction is in 
either, the courts of Martin County had jurisdiction. A statute providing that when a 
crime is committed partly in one county and partly in another, jurisdiction is in either, 
is constitutional, and where the assault is made in one county, and the killing done in 
another, the court of the county where the assault was committed has jurisdiction. A 
conspiracy may be proved by circ tantial evid —Archer v. State, Sup. Ct. Ind., 
Crim. L. Mag., Aug., 1886. 


— Amendments— Former jeopardy —Expert testimony—Dying declara- 
tions — Jurisdiction.— The Circuit Court may amend its record, in a criminal 
cause, after remission to the District Court, under Rev. Stats., sect. 1037. The dis- 
charge of a jury who have disagreed, constitutes no bar to a further prosecution. 
It is not necessary to show experience in special cases in order to qualify a surgeon to 
testify as an expert. It is essential to the admissibility of a dying declaration that it 
was made under a sense of impending death, and this preliminary fact must be proved 
by the party offering the deciaration in evidence. Offenses committed upon lands pur- 
chased by the United States for the erection uf forts, with the consent of the legislature 
of a State, and of which jurisdiction has been ceded to the United States, are within 
the jurisdiction of the Federal courts. — Kelly v. U. 8., U. 8. Cir. Ct. D. Me., Crim. L. 
Mag., Aug., 1886. 


— Instructions as to,evidence of character, when proper — Verdict against 
evidence —Impeachment of verdict —- When court cannot set aside verdict 
or allow impeachment. —In a trial for murder, when the evidence is conflicting, it 
is not error for the court to charge the jury, in effect, that the evidence of good charac- 
ter of the defendant is to be considered in connection with the other facts in the case. 
The judge should not set aside a verdict of guilty, which is supported by evidence, 
merely because he, if a juryman, might haye inclined to the prisoner’s innocence. A 
verdict is not to be impeached by an affidavit showing the mode of argument pursued by 
a juryman to persuade his fellows in the jury-room, after the case had been given to the 
jury. A verdict should not be set aside because of affidavits filed since the trial, show- 
ing that the affiants had heard admissions of guilt from another person suspected of the 
crime, who had.in the trial testified against the prisoner. — Staté v. Leppere, Sup. Ct. 
Wis., Crim. L. Mag., Aug., 1886. 


— Principal and accessory— May be charged in joint indictment — Defendant's 
testimofly to be criticised as that of any other witness. — At the common law, 
and also under the statutes of Missouri (sections 1649-1651, Revision 1879), all are prin- 
cipals in the crime of murder, and it is immaterial whether a joint indictment charges 
them as such, or as principal and accessory. While the prosecution is not allowed to 
comment on the mere neglect of the accused to testify in his own behalf, yet, if he does 
exercise his privilege by taking the witness stand, his testimony is liable precisely like 
any other witness. — State v. Anderson, Sup. Ct. Mo., S. W. Rep., Aug. 16, 1886. 


— Murder — Self-defense — Definition of duty of party assaulted. — An instruc- 
tion that one assaulted must retire to the wall or the last ditch before he can take life, 
unless the aseuult is made with a deadly weapon, and in so fierce a manner that the 
assailed could not retire in safety, is a correct statement of the rule of self-defense. 
Though the assault is felonious the duty to retire exists. — State v. Donnelly, Sup. Ct. 
Iowa, Rep., July 28, 1886. 


— Special plea in bar— Former acquittal— When good as.— An acquittal under 
an indictment for burglary, in breaking and entering a dwelling, with intent to steal, is 
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CRIMINAL LAW—Continued. 
a bar to a subsequent indictment for grand larceny, when the alleged taking was eon- 
nected with, and a part of, the same transaction constituting the alleged burglary at the 
same place, and on the same occasion. — Triplett v. Commonwealth, Ct. App. Ky., 8, 
W. Rep., Aug. 9, 1886. 


—— Trial — Evidence — False witness — Charge as to evidence of member of 
defendant's family — When sustained. — Where, on 4 trial for arson, a witness for 
the defendant, being a member of his family, gave such an explanation of how the fire 
started that, if false, it must have been concocted either by the defendant or by a 
member of his family, and acquiesced in by him in order to shield him from the conse- 
quences of his crime, and the judge charged the jury that if said explanation were not 
true it might be regarded as pointing to the defendant’s guilt; held, that this was not 
error, as the evidence, if disbelieved, showed a corrupt attempt to manufacture a 

fraudulent theory, and was more than a mere failure to prove a given point in the 

prisoner’s defense. — Pilzer v. Commonwealth, Sup. Ct. Pa., At. Rep., Aug. 18, 1886, 


—— See HABEAS CORPUS. 


CRIMINAL PRACTICE. — Indorsement on indictment of witnesses’ names — Requi- 
site proofin robbery case. — W here the statute provides that the prosecuting attorney 
shall indorse the names of his witnesses on the information when known to him, and be 
fled in court during the term, he will not be permitted to put the names of witnesses on 
the information during the trial, and then offer them as witnesses. A robber who has 
taken a coat will be held to have taken also a watch which was in one of the pockets of 
the coat, and which was afterwards appropriated by him. It is sufficient to establish a 
robbery to show that the defendant forcibly took the property from the person of 
another and then appropriated it to his own use. Where the evidence fails to establish 
a robbery, and a larceny is shown, the defendant may be convicted of the latter offense; 
that is included in the former charge. — Stevens v. State, Sup. Ct. Neb., Rep., Sept. 1, 
1886. 

DAMAGES. — For sparks from smoke-stack— Liability ofsmill-owner. — Where fire 
is negligently thrown from a mill smoke-stack, and carried to a building outside the 
mill property, and thence to another building of a third party, and thence to other 
property that is damaged by the fire, whether such negligence is the proximate cause 
of such damage is a question of fact for the determination of the jury under the 
instructions of the court. In an action against a mill-owner for damages to property 
caused by fire negligently or carelessly thrown by sparks from the smoke-stack of the 
mill, and carried to the property by a gale of wind blowing at the time in the direction 
of the property, by which fire the same was damaged, where the conditions continue 
the same as when the negligent and careless act was done, and no new cause inter- 
venes, it is no defense that the fire first burned an intervening building, and was thence 
communicated by sparks and cinders, in the same manner to the building in which such 
fire consumed the property, though the buildings were separated by a space of two 
hundred feet. — Adams v. Young, Sup. Ct. Ohio, Am. L. Reg., Sept., 1886. 


3 —— Trespass — Blasting — When liability is incurred for injury te adjoining 
property.— One blasting on his property is liable in trespass for the injury to an 
adjoining house, though he exercised all care and skill in the work. — Colton v. Onder- 
donk, Sup. Ct. Cal., Rep., July 28, 1886. 


— See CONTRACTS. 


DEED. — Delivery —Intention of grantor — When necessary to be proved. — The 
delivery of a deed is essential to give it effect, and although, when the grantee has 
possession of the deed, and nothing to the contrary be shown, delivery will be pre- 
sumed, yet, when disputed, the question is whether the possession was obtained with 
the intention of the grantor that the grantee should receive it as an executed deed, and 
this question is one to be determined by the trier, — Dwinell v. Bliss, Sup. Ot. Vt., At. 
Rep., Aug. 18, 1886. 


—— Effect of, to premises lying upon bank of river in which is constructed a 
canal.— A general deed of premises lying upon the bank of a river, in which is con- 
structed a canal, conveys the grantor’s right to the center of the stream bounding the 
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DEED — Continued. 
property. And to reserve or exclude from the grant any such rights, the conveyance 
should contain proper words of such reservation or exclusion. Where the canal com- 
pany, owning and operating such canal, had the right only to use, for canal purposes, 
the bed and waters of such river, on ouster of such company from its corporate fran- 
chises and its dissolution by order of this court, the trustees winding up its affairs have 
no power to convey such rights, but they revert to the proper owners. — Day v. Pitts- 
burg, Youngstown & Chic. R. R. Co., Sup. Ct. Ohio, Ch. Leg. N., Aug. 21, 1886. 


— Cemetery property — Power of alienation— When it does not exist.— If, by 
the express terms of a deed, conveying land to a religious society for use as a burial 
ground, it was the intention of the parties to dedicate the property conveyed to the 
uses therein specially declared, neither they, their heirs, the cestuis que trust, nor the 
lot holders, have any right to divert it from those uses, and the employment of cove- - 
nants of warranty in such a deed will not enlarge the powers of the parties claiming 
thereunder. In equity a purchaser will not be compelled to take a title which is not 
free from reasonable doubt, and which might in reasonable probabilities expose him to 
the hazards of litigation.—-Second Universalist Society v. Dugan, Ct. App. Md., At. 
Rep., Aug. 25, 1886. 


— Streets — Dedication to public use — What sufficient to constitute —Plan of 
lots showing streets. — Where the owner of land conveys lots according to a de- 
scription and a plan which shows them to be upon streets, he thereby dedicates them 
to public use, and his grantees cannot afterwards claim damages for their opening. 
Not only can the purchasers of lots abutting thereon assert this character, but all 
others in the general plan may assert the same.—In re Opening of Pearl Street, Sup. 
Ct. Pa., At. Rep., Aug. 25, 1886. 


— Covenants to exclusive trade rights not binding on grantees.— An agree- 
ment giving the grantee of a portion of a tractof land exclusive trade facilities will bind 
the grantor in equity; but his subsequent grantees will not be bound by such a burden 
on their land. — Tardy v. Creasy, Sup. Ct. Va., Rep., Aug. 25, 1886. 


— Validity — Mental condition of grantor — Habits of intoxication —When 
sufficient to set aside deed — Relations (illicit) with women, when not suffi- 
cient to avoid instrument.— Extreme weakness of intellect produced by the con- 
stant habit of a heavy use of intoxicating liquors may be a sufficient ground to set 
aside a deed made upon a nominal or grossly inadequate consideration; but where it is 
shown that the grantor, in his «ober moments, was well aware of what he was doing, 
the deed will stand. The sworn answer in equity, when uncontradicted, is evid 
for the defendant. A deed made for the benefit of an illegitimate child will be sus- 
tained ; the consideration is sufficient. Unless the influence constraining the grantor 
is such that his will is subordinated, it is not sufficient to avoid the deed; that the 
mother of his illegitimate children, for whose benefit the deed was made, was in illicit 
relations with him at the time of its execution, he having a family living, raises a sus- 
picion of fraud and undue influence, but that is not, in itself, sufficient to avoid the 
instrument. --Conley v. Nailor, Sup. Ct. U. 8., Rep., Sept. 1, 1886. ' 


—-Inartificially drawn instrument — Lease — Word “heirs” — Effect of.—A 
grant to one and his heirs for a term of years, reserving rent, is a lease for the term 
specified. That after a grant to A. and his heirs, and before the limitation of the time 
of the grant, a description of the premises granted is inserted, will not make that a deed 
in fee which is otherwise manifestly a lease for years. — Berridge v. Glassey, Sup. Ct. 
Pa., Rep., Sept. 1, 1886. 


EJECTMENT.— By assignment of dower right will not lie.— Ejectment will not 
lie by an assignee of a dower right to recover possession of the proper part of the land. — 
Galbraitte v. Fleming, Sup. Ct. Mich., Fed. Rep., Sept. 1, 1886. 


— Evidence —Parol testimony to vary deed — When inadmissible. — Where the . 
description of land in the deed under which plaintiff claims is definite and certain, and 
no latent ambiguity is discovered, extrinsic evidence to vary its terms is inadmissible. 
If a mistake in the description has been made, the remedy of the party injured is in 
equity. — Holcomb v. Mooney, Sup. Ct. Ore., Pac. Rep., July 22, 1886. 
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Equity.—Laches— What action in a former suit; disbarment in a subsequent 

one — Limitations (Statute of) when applied. — When there has been a contest in 
court respecting title to land, and the defendant thereto at that time failed to produce 
a mortgage which he held by delivery, the production of which would have settled the 
contest in his favor, any claim of his, based upon said mortgage, which he produces 
after the title to said land had been settled, will be considered worthless, and the mort- 
gage declared void. Courts will hesitate a long time before they support a claim which 
has been kept from the light for over twenty years, and until all the parties interested 
therein adversely are dead. — Larison v. Polhemus, Ct. Ch. N. J., At. Rep., Aug. 4, 1886, 


— Injunction— Right of fraudulent grantee—Holder of legal title. —An in- 

junction to restrain the defendant from proceeding in an action of ejectment against a 
tenant of land, which such defendant has legally purchased in an attachment sale, will 
not be issued at suit of an adverse claimant to the land, whose title was knowingly ac- 
quired through a conveyance in fraud of creditors. — Powers v. Canada, Ct. Err. and 
App. N. J., At. Rep., Aug. 4, 1886. 


— When equity will compel — Specific performance — Parol contract — Part 

performance. — Equity will not interfere with the operation of the statute of frauds, 
and compel specific performance of a verbal land contract, unless there has been such 
part performance that a failure to interfere would operate as a fraud on the vendee, 
and when his recovery at law would be inadequate to restore his statu quo. The pur- 
chaser at a valid execution sale succeeds to whatever title the execution debtor had at 
the time of levy. — Sullivan v. O’Neal, Sup. Ct. Texas, S. W. Rep., Aug. 23, 1856. q 


— Vacation of deed —Incapacity — Undue influence— Mere weakness by age 

or disease— When deed will not be invalidated on account of.—In order to 
vacate a deed on the grounds of mental incapacity of the grantor, and undue influence by 
the grantee, it is necessary to show such a degree of mental weakness, as renders the 
maker of the deed incapable of understanding and protecting his own interests. The 
mere circumstance that the mental powers have been somewhat impaired by age or 
disease is not sufficient, if the maker of the deed still retains a full comprehension of 
the meaning, design and effect of his acts, unless by reason of the undue influence 
of the grantee he was unable to exercise his wil! in that respect. — Kimball v. Cuddy 
Sup. Ct. Ill, N. E. Rep., July 23, 1886. 


Mistake — Reformation of instrument— Overwhelming proof— Parol evi- 
dence — When received. — Equity has jurisdiction to entertain a suit to reform an 
instrument (here a release of a mortgage) which has been dated, drafted, recorded, etc., 
erroneously by mistake. But the evidence of mistake must be “ clear and overwhelm- 
ing,” or at least “satisfactory.” What is meant by “‘ overwhelming,” “ satisfactory,’’ 
“clear,” etc., explained with reference to decisions of various States. Parol evidence 
of mistake is admissible in support of a suit to reform a mistake in an instrument. 
Record evidence is not always required. Parol evidence may be received to show mis- 
take in according a release of a mortgage, against subsequent mortgagees, although not 


against bona fide purchasers for value.— Bond v. Dorsey, Ct. App. Md., Cent. L. J., Aug. 
27, 1886. 


EVIDENCE. — Variation of written agreement by parol — Parol promise or under- 

taking — When competent. -— A written agreement may be modified, explained, 
reformed or set aside by parol evidence of an oral promise or undertaking material to 
the subject-matter of the contract made by one party at the time of execution of the 
contract, and which induced the other party to sign the same. In an equitable eject- 
ment to recover for timber land and a mill where it appears that the sale has been 
induced by a warranty that the land contained a certain amount of timber, and that 
at a mill thereon possessed a certain capacity, the defendant may recoup the differ- 
ence in value between the amount of timber really upon the land and he amount 
represented, and also the difference between the real value of the mill and its war- 
ranted value. — Walker v. France, Snp. Ct. Pa., Kep., Aug. 18, 1886. 


—— Husband and wife —- When husband is not competent witness — Suit by 

receiver of national bank.— Where tle receiver of a national bank brings suit in 
equity against husband and wife jointly to reach assets in the hands of the husband as 
executor of a deceased shareholder, and also, on failure of such assets, to reach the 


. 
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EVIDENCE — Continued. 
interest of the wife as residuary legatee of such testator, such wife is the real party 
defendant in interest, and the husband is not a competent witness. — Witters’ Rec’r 
v. Sowles’ Ex’r, U. 8. Cir. Ct. Vt., Fed. Rep., Aug. 17, 1886. 


— Opinion-—- When admissible as to value of services— Long delayed claim, 
presumptions to be judged from. — Opinions as to the value of services are admis- 
sible in evidence under proper conditions, such as a knowledge shown of the character, 
extent and quality of the services, and a knowledge of the business in which they were 
rendered. Although it is proper for a party to show the hostility of an opposing wit- 
ness, he will not be allowed to go into the details of such hostility. When one claims 
demands against a responsible party, long overdue and not demanded, it is proper to 
show that the claimant was in such a stress pecuniarily that he could not well forego 
payment, as evidence tending to show that the claim is false; but it is not enough to 
show that the claimant was poor; it must appear that he was in need of money to use. — 
Stone v. Tupper, Sup. Ct. Vt., At. Rep., Aug. 25, 1886. 


EXECUTION. + Defects of, when waived by execution debtor — Sheriff's duty, 
when directory merely.— The acceptance and retention by an execution debtor of 
the surplus realized from the judicial sale of his real estate amounts to a waiver on his 
part of all irregularities in an otherwise voidable sale. A statute requiring the sheriff 
to give notice of execution sale, and prescribing the manner thereof, is directory 
merely, and his neglect to follow literally the statutory directions will not invalidate 
the title of an innocent purchaser. — Huffman v, Gaines, Sup. Ct. Ark., S. W. Rep., Aug. 
9, 1886. 


— Preventing competition at sheriff's sale— When sale valid. — Although com- 
binations which might prevent competition at sheriff’s sales are always looked upon by 
courts with great disfavor, yet where no combination was made except that the several 
judgment-creditors appointed one of their number as agent to attend the sheriff's sale, 
and purchase the property in his own name, and for their benefit, unless it was sold for 
more than he wished to pay; and there was no agreement, arrangement or under- 
standing between the judgment-creditors that would prevent any one of them, or any 
other person, from bidding for himself; and the agent appeared at the sale and pur- 
chased the property as agreed; held, under the circumstances of this case, that the 
aforesaid agreement would not, of itself and alone, be sufficient to authorize the 
judgment-debtor, more than a year after the sale was made, and severalmonths after it 
was confirmed, and after the sheriff’s deed was executed, and after some of the prop- 
erty had been sold to innocent purchasers, to commence and maintain an action in the 
nature of a suit in equity to set aside the sheriff's sale.— Capital Bank v. Huntoon 
Sup. Ct. Kan., Pac. Rep., Aug. 5, 1886. 


FIXTURES. — Landlord and tenant — Machinery, when a fixture. — Machinery 
attached to a building with bolts and screws is a fixture, within the meaning of section 
660 of the California Civil Code. Machinery having the character of a fixture may be 
taken on execution against the owner of the property to which it is attached, notwith- 
standing it belonged to, and was attached to the realty by, a tenant whose lease has not 
expired, and who, under the lease, has a right, upon the expiration thereof, to remove 
such machinery. No demand is necessary before bringing suit for the recovery of prop- 
erty which constituted a fixture, and which was wrongfully severed and removed.— 
McNally v. Connolly, Sup. Ct. Cal., Pac. Rep., July 29, 1886, 


FRAUD. — Misrepresentation in sale of land — Description “‘ more or less’’ in 
deed — When vendee entitled to abatement. — Where land is sold at a fixed price 
per acre, and the vendor fraudulently misrepresents the number of acres, the vendee is 
entitled to an abatement in the purchase price, although the deed contains, after 
specifying the number of acres, the phrase “‘ more or less.” — Tyler v. Anderson, Sup. 
Ct. Ind., Am. L, Reg., Sept., 1886. 


— Fraudulent conveyances — Insolvency — Evidence of fraud.— Neither the 
insolvency of the grantor, nor his relationship to the grantee, establishes fraud, though 
both are suspicious circumstances, and should be allowed to go to the jury. — Renney v. 

Williams, Sup. Ct. Mo., 8. W. Rep., Aug. 30, 1886. 
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— Setting aside purchase in name of wife. — Although a husband, with fraudulent 
intent, shared in by both grantor and grantee, obtains a conveyance of property to his 
wife, joining her in a note therefor, such conveyance cannot be set aside by his other 
creditors as fraudulent, nor the property subjected to their claims, where none of his 
money or property goes to pay for it.— McLean v. Hess, Sup. Ct. Ind., N. E. Rep., July 
23, 1886. 
—— Post-nuptial settlements — Evidence— Husband and wife — Competency of 
husband.—A husband is not a competent witness to prove the consideration upon 
which a post-nuptial settlement upon his wife was made, even though the wife be dead, 
In equity the consideration for a post-nuptial settlement may be shown by parol proof, 
A recital in the deed, that the consideration was paid by the husband, does not neces- 
sarily imply anything more than that the money passed through his hands; it does not 
at all indicate the‘ownership thereof.— Marks v. Spencer, Sup. Ct. Va., Va. L. J., Aug,, 
13836. 
— Equity — Creditors’ bill— Judgment — Proof of debt — Insolvency of debtor, 
how proved — Actual knowledge of grantee of fraud, unnecessary.—A judg- 
ment creditor seeking to set aside conveyances anterior in date to his judgment, because 
made to hinder and delay him in the collection of his debt, may show by the proceed- 
ings in the case prior to the judgment, or other competent evidence, that his debt existed 
at or prior to the date of such conveyances. It is not necessary to issue an execution on 
a judgment and have a return of nulla bona thereon, to show the insolvency of the judg- 
ment debtor, but the fact may be shown by any competent evidence that he has no 
property subject to the legal process of the court in which the judgment remains. It is 
not necessary that the grantee in a deed made by a debtor to hinder and delay his 
creditors should have actual knowledge of the grantor’s intent to make it void; but it is 
sufficient if he have knowledge of facts sufficient to put a prudent man on inquiry. Con- 
veyances made by an insolvent debtor to his brother, who was a large creditor, of all 
his property in the State, the value of the same being considerably in excess of the 
amount of the grantee’s debt without any settlement or agreement as to values, or can- 
cellation or surrender of the evidences of debt held by the creditor, or any special 
change in the management of the property included in the conveyances, together with 
the fact that the grantor continued in the receipt of a large portion of the rents and 
profits of the property, held, sufficient evidence of fraudulent intent of the grantor, and 


of the grantee’s participation therein. —The Holladay Case, U. S. Cir. Ct. D. Ore., Fed. 
Rep., July 27, 1886. 


— See WAREHOUSEMAN. 


FRAUDS (STATUTE OF).— Promise to answer for debt or default of another— 

Promise to indemnify bail for stay of execution— When within statute.—A 
promise by A. that if B. will become surety for stay of execution in a judgment against 
C. he, A., will indemnify and hold B. harmless, must be in writing, or it is not enforcible. 
In the case of a promise relating to the debt of a third person, as a general rule, where 
the leading object of the promisor is to become guarantor or surety to the promisee for a 
debt for which the third person is, and continues to be, liable, the promise is within the 
statute of frauds, and is not enforcible unless evidenced by writing; the law is otherwise 
where the leading object of the promise is to subserve a purpose or interest of his own, 
although the effect may be to pay or discharge the debt of another.— Nugent v. Walfe, 
Sup. Ct. Pa., Rep., Sept. 1, 1886. 


GAMBLING CONTRACTS.— Position of broker acting in option deals.— Under the 


laws of Arkansas—act of March 20, 1880, a broker, or middleman, operating between 
buyer and seller, and bringing them together for the purpose of dealing in “grain 
futures,” no bona fide sale and delivery of property being intended, is a gambler, even 
though he merely receives a commission on the sale, and has no other interest in the 
transaction. —Fortenbury v. State, Sup. Ct. Ark., S. W. Rep., Aug. 2, 1886. 


GUARDIAN AND WARD. — Effect of release by ward where partnership has used 


funds belonging to her —Estoppel of partnership.-- Where a guardian kept his 
ward’s money in a firm of which he was a member, and the ward, upon coming of age, 
signed a release discharging him from “all and every claim, action and demand or 
account for or on account of his said guardianshi), or any matter or thing connected 
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GUARDIAN AND WARD —Continued. 
therewith,” which was written at the foot of an account showing the balance on hand 
due the ward, for the amount of which balance the other partner had given his note, 


r having had it carried to his credit on his private books, and having been paid therefor 

: before this suit was brought, and the ward afterwards brought an action against the 

y firm for this balance; held, that the effect of the release, if not vitiated by fraud, was 
not to discharge the guardian from all responsibility for the money, but only in the 

- capacity of guardian; and that, unless such release were valid, this action could not be 


maintained at all, the only remedy being against the guardian in his official capacity. 
Held, further, that the release would be taken as executed upon the footing of an equit- 
able assignment of the investment; and if it were executed by the ward in ignorance 
of the fact that the copartner had given his note, or had become custodian of the fund, 
upon faith of representations by both partners that they were immediately responsible 
to her, they would be estopped from denying the truth of such representations. — Lewis 
v. Browning, Sup. Ct. Pa., At. Rep., July 21, 1886. 


Habeas Corpus. — Relative jurisdiction of State and Federal courts.— The United 
States courts have jurisdiction to issue writs of habeas corpus in favor of persons re- 
strained of their liberty under State process, or by any other authority, when it is alleged 
under oath that they are held in custody in violation of the United States constitution. 
Congress has power to authorize the United States courts to issue the writ of habeas cor- 
pus in favor of persons held under State process, and to discharge them when re- 
strained of their liberty in violation of the United States constitution, but the State 
courts cannot exercise the same power in the case of persons held under the United 
States process. Whena person is in custody under process from a State court having 
original jurisdiction, and it is claimed he is in custody in violation of the constitution, 
the United States Circuit Court has a discretion, whether it will discharge him in ad- 
vance of his trial—that discretion to be subordinated to any special circumstances 
requiring immediate action. So, after his trial, if he is convicted, it has discretion, 
whether it shall discharge him by habeas corpus, or shall leave him to his writ of error 

from the highest court of the State. — Ex parte Royall, Sup. Ct. U. S., Week. L. B., Sept. 

6, 1886. 


— When United States court will use its discretion for the deliverance of 
persons held under authority of a State.—The Circuit and District Courts of 
the United States have the authority to discharge a person by habeas corpus from impris- 
onment under the authority of a State contrary to the constitution or a law or treaty of 
the United States; but, when such person is in custody only on the charge of an offense 
against the laws of the State, the court may, in its discretion, refuse to discharge him 
before trial, or even afterwards, and until the case has been heard in the State court of 
last resort. — Ex parte Hanson, U. 8. Uir. Ct. D. Ore., Fed. Rep., Aug. 17, 1886. 


— See CRIMINAL Law. 


HUSBAND AND WIFE —Community property— Surviving partner— Obligations 
of — Creditors — Rights of.— The surviving husband or wife, upon giving bond as 
such, and taking possession of the community estate, becomes a trustee thereof for the 
creditors and distributees, and is vested with ample powers, and a very broad discre- 
tion. The surviving husband is personally liable for all community debts, and hence, if 
he extinguishes the community interest in any given article of property, such property 
still continues liable to community creditors. The surviving wife is not personally lia- 
ble for community debts, and hence, whenever she extinguishes the community interest 
in any given article of property, that property becomes absolutely hers. — Leatherwood 
v. Arnold, Sup. Ct. Texas, 8. W. Rep., Aug. 16, 1886. 


— Married women — Separate earnings— Suit for wages.— Where a married 
woman brings a statutory action for her separate earnings, suing by her next friend, she 
must prove that the labor in which she was engaged was for her own benefit, and inde- 
pendent of her husband, and that she intended the proceeds"for her own separate use. — 
Neale v. Hermans, Ct. App. Md., At. Rep., Aug. 25, 1886. 


—— See BILLS AND NOTES; EVIDENCE; FRAUD. 


INJUNCTION. — See COPYRIGHT; EQUITY. 
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INSURANCE (FIRE).— When company is bound by act of broker employed by 

agent.— Where an application for insurance against loss by fire was obtained by one 
not an agent of the defendant, but a broker doing business under an arrangement with 
defendant’s duly authorized agent. by whom it was sent to defendant, and the defend. 
ant returned it for additional information as to the ownership and occupation ofthe 
property to be insured, and the agent gave the application to the broker with instruc. 
tions to obtain the answers from the applicant, and the broker took the application 
away and returned it with the answers written in his own handwriting and not in ac. 
cordance with the facts, although the broker at the time had full information as to the 
facts; held, that the act of the broker under these circumstances was the act of the 
agent, and the knowledge of the broker, no matter when obtained, if before the answers 
were given, was the knowledge of the defendant, and it was estopped from setting up such 
false answers in defense. It was the duty of the assured to supply the defendant with 
an honest inventory of the property damaged, and although he could properly employ 
his wife to make the inventory of household goods destroyed, if he makes oath to one 
thus made by his wife containing false statements and fraudulent claims, without know- 
ing of its false claim and without scrutiny, he thereby adopts and makes the fraud his 


own and cannot recover. — Mullin v. Vermont Mut. Fire Ins, Co., Sup. Ct. Vt., Ins. L. J., 
Aug., 1886; At. Rep., July 21, 1886. 


—— Agent's information (personal), how it affects representations in applica- 

tion. — The insured property was described as used for a residence and stores and the 
application was a warranty. The agent acted on his own knowledge and not onthe ap- 
plication in making out the policy. Held, that the fact that a portion of the premises 
was used for a restaurant and a bakery will not work a forfeiture, nor was it necessary 
to specify the presence of a brick oven where the agent was familiar with the premises, 
Held, that inaccuracies in the diagram connected with the application regarding adja- 
cent buildings which are corrected in the agent’s report are not a ground of complaint, 
Held, that where the agent authorized to issue the policy prepared such application and 
contract as he elected from familiarity with the property, imperfections in the represen- 


tations of the insured cannot be complained of. — Richards v. Washington T. & M. Ins. 
Co., Sup. Ct. Mich., Ins, L. J., Aug., 1886. 


—— Insurance company doing business in State without compliance with in- 

surance laws — Service of process on agent good, when. — Where a foreign fire 
insurance company does business in Missouri through ap agent, without complying with 
the requirements of the revised statutes of that State as to the appointment of an agent 
to receive service of process, process may be served in suits against it upon the agent 
through whom it transacted its business. — Funk v. Anglo-Am. Ins, Co., U.S. Cir. Ct. E. 
D. Mo., Ins. L. J., Aug., 1886. 


— Total loss — What is construed to be — Effect of city ordinance existing at 

time of issue of policy. -- When a fire so changes the character of a building insured 
that it can no longer be properly said to exist asa building, there is a total loss although 
the materials composing the building may not be absolutely or physically destroyed, and 
although even a large portion of the walls may remain &$tanding. The maker of a policy 
cannot call to its aid the injury done by a former fire to make a loss subsequently re- 
su!ting from fire a partial one, which in fact became total through the latter fire only. A 
city ordinance existing at the time a policy is issued and affecting the subject thereof 
enters into the contract of insurance; hence, where an ordinance provides that a house 
of the character of the one insured shall not be repaired or rebuilt, when destroyed toa 
certain extent, destruction to such extent will cause a total loss within the meaning of 


the policy. — Hamburg & Bremen Fire Ins. Co. v. Carlington, Sup. Ct. Texas, Rep., Aug. 
18, 1886. 


INSURANCE (LIFE). —Provisions as to forfeiture for non-payment of premium and 


failure to apply for paid up policy — When valid.— The application provided 
that failure to pay the premium when due should work a forfeiture except as otherwise 
provided in the policy. The policy provided that it should not be forfeited by rea- 
son of failure to pay the premium, but might be continued in force for such term or 
amount as the reserve would pay for; provided, that unless the policy should be 
surrendered and the paid-up policy applied for within ninety days after the non-pay- 
ment, the policy should be void. The policy, which was taken out on the life of the 
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by INSURANCE (LIFE) — Continued. 
“One husband by him as attorney for his wife and in her name, was afterwards surrendered 
with by him on the false representation that the wife was dead and a new policy was taken, 
end- which afterwards became forfeited through non-paymentof premium. Held, that the ee 
the fraudulent cancelation of the first policy through the husband did not affect the rights 
ruc. of the wife, but the subsequent non-payment of premium and failure to apply fora paid- 
tion up policy worked a complete forfeiture according to its terms. — Knapp v. Homeopathic 
HAC. Mut. Life Ins. Co., Sup. Ct. U. 8., Ins. L. J., Aug., 1586. * 
: pe — Wife's policy — Premiums paid by her— Husband on her death substituting 
vers himself as beneficiary and paying premiums — Effect of. — The premiums on a 
such wife’s policy were paid by the wife. Upon her death the husband by an arrangement 
vith with the company allowed the policy to lapse, and received in exchange another paya- 
ploy ble to himself on which he paid the premiums. Held, that the rights of the wife be- 
one came vested and could not be avoided by the substitution, the substituted policy stood 
ow: in the place of the original. That as the representatives of the wife failed to look after 
his their interests in the original policy and the premiums on the substitated poliey were 
a paid by the husband with an intention to benefit thereby without interference by the 
representative of the wife, the amount of the policy should be divided between the rep- 
resentatives of the husband and wife in proportion to the premiums paid by each. — 
= Nat. Life Ins. Vo. v. Haley, Sup. Jud. Ct. Me., Ins. L. J., Aug., 1886. 
= — Accident insurance — Death by “‘ external, accidental and violent means” — 
ises Liability of company — Suicide whilst insane. —The death of one by his own 
ary hand, whilst insane, is a death by “ external, accidental and violent means,” and the 
se8, insurer is liable upon an accident policy which is payable upon death by such means. — 
lja- Crandall v. Accident Ins. Co., U. 8. Cir. Ct. N. D., Ill. Rep., July 28, 1886. 
int, — Death ‘‘caused wholly or in part by bodily infirmities or disease ’’ —In- 
and sanity — Suicide.— Where an accident policy stipulates against liability if death is 
oa. “caused wholly or in part by bodily infirmities or disease,” death by suicide, whilst in- 
‘8. sane, not being caused proximately by disease, will not relieve the company. — Crandall 
v. Accident Ins. Co., U. S. Cir. Ct. N. D. Ill, Rep., July 28, 1886. 
in- — Policy taken out on husband’s life for benefit of wife — Effect of ante-nup - 
ire tial contract.—A., who was about to be married to B., offered to have a policy of in- 
ith surance upon his life taken out in her name. This she declined to accept if so taken 
nt out. A. then had the policy issued in his own name, and later married B. The policy 
nt was placed with other papers of A. and B. in a safety box, which A. handed to B. to give 
E. to her mother to keep for her. No actual assignment of the policy was ever made to B., 
but A. a number of times mentioned that the insurance it evidenced had been effected 
at for the benefit of B. A. died intestate and without creditors. In a contest between B, 
ed and certain relatives of A., as to whether the amount due upon the policy belonged to 
gh B. or to the estate of A., held, that under the circumstances it should be considered the 
nd separate property of B. — Madeira v. Madeira, Sup. Ct. Pa., Ins. L. J., Aug., 1886; At. 
cy Rep., July 21, 1886. 
asia INSURANCE (MARINE). — Injury todonkey engine— When within terms of policy. — 
A A steamer was insured by a policy in the ordinary form on the ship and her machinery, 
ot including the donkey engine, The donkey engine was employed in the ordinary course 
86 of navigation in pumping water into the boilers, and in consequence of a screw valve 
a which should have been open, being either by negligence or by accident closed, the 
of water was forced into the air chamber of the donkey engine, which was split open. 
g. Held, by Lindley and Lopes, L.JJ. (Lord Esher, M. R., dissenting), that the injury was a 
peril insured against, under the general words of the policy, — Hamilton v, Thames & 
d Mersey Mar. Ins. Co., Eng. Ct. App., Alb. L. J., Aug. 7, 1886. 
d JUDGMENT. —Cognovit — Reasonable attorney’s fee— Must be determined by 
46 court. — A judgment note providing for a reasonable attorney’s fee provides for a judi- 
” cial proceeding by the court entering the judgment, by which the amount of the fee 
a shall be ascertained. A cognovit by the attorney appearing under such power, fixing the 


amount of such fee, is in excess of authority and void. Where a judgment is entered in 
vacation on such a cognovit, fixing the amount of the fee, there is no presumption in 
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JUDGMENT — Continued. 


—— See CORPORATIONS ; CRIMINAL Law. 


—— See HABEAS CORPUS. 


LANDLORD AND TENANT, — Liability for nuisance.—A landlord is not liable for the 
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support of any hearing or action by the court to support such cognorit, and the judgment 
will be reversed. —Campbell v. Goddard, Sup. Ct. Ill., N. E. Rep., July 30, 1886. 


—— Opening up of judgment entered by attorney (power of) or default — Defenseg 

available — Burden of proof. — Where a judgment entered upon a warrant of attor- 
ney, or even upon a default, is opened generally and without terms, the plaintiff is put 
to his proof of cause of action precisely as if no judgment had been entered. Conse. 
quently any defense which would have been available to the defendant, if an action had 
been brought instead of a judgment entered upon the instrument in suit, may be set up 
on the trial; the burden of proof is upon the plaintiff, and he must make out his case, 
subject to the defendant's right to defeat him upon any ground that would have sufficed 
for that purpose if no judgment had been entered. -- Lossong v. Rosar, Sup. Ct. Pa,, 
Leg. Int., Sept. 3, 1886. 


JURISDICTION. — When suit may be brought in State other than that in which 

injury occurred.— Suit may be brought in the courts of Pennsylvania against a rail- 
road company for alleged negligence in the killing of a person in the State of New Jer- 
sey. Jurisdiction is not ousted merely because the injury and death occurred in another 
State. Ifa statute exists in New Jersey similar to that in Pennsylvania relative to ha- 
bility to damages for death by negligence, rights under it will be enforced in the latter 
State.— Knight v. West Jersey R. R.Co., Sup. Ct. Pa., Pittsb. L. J., July 28, 1886. 


JURISDICTION (FEDERAL).—State statute creating new right— Jurisdiction of 

Federal court — What subject to.— Where a State statute creates a new right, and 
provides a remedy for the enforcement thereof, the United States courts will, for the 
protection of the right created, follow the remedy prescribed; but this is subject to the 
limitation that the remedy is not contrary to some provision of the constitution of the 
United States or acts of Congress. In the United States courts, if the remedy at law is 
speedy and adequate, a remedy in equity, created by State statute, cannot be resorted 
to, because of the provisions of section 723 of the Revised Statutes, and of article 7 of the 
amendments to the constitution of the United States, guaranteeing the right of trial by 
jury. — Whitehead v. Entwhistle, U.S. Cir. Ct. N. D. lowa, Fed. Rep., July 20, 1886. 


— Removal from State —Intention as to domicile.— A party who has moved from 

one State into another cannot avail himself of the jurisdiction of a Federal court upon 
the claim of being a non-resident, after showing by his acts and declarations, before the 
litigation commenced, an intention of becoming a citizen in his new place of abode. — 
Winn v. Gilmer, U. 8. Cir. Ct. W. D. Texas, Fed. Rep., July 27, 1886. 


—— State decisions will be followed by Federal courts when — Public officer can- 


not act as such when no authority exists for his office. — The Federal courts will 
follow the decisions of the State tribunals in the construction of its constitution and 
laws, where no Federal question arises, and no principle of commercial or general law 
is impaired. There can be no authority to act as a public officer de facto, where there 
could be no such officer de jure by reason of the non-existence of the office. No ratifi- 
cation can be effected of the act of an alleged public body which was not capable to act 
for the community; ratification presumes some original authority. — Norton v. Shelby 
Co., Sup. Ct. U. S., Rep., Aug. 18, 1886. 


—— Conflict of jurisdiction — Res in custodia legis. — Where a court of competent 

jurisdiction has possession of the res, the United States Circuit Court will not interfere 
with such possession on the ground that the court was imposed upon by a conspiracy, 
and the possession of the res obtained by fraud. — Attleborough Nat. Bank v. N. W. Mfg. 
& Car Co., U. 8. Cir. Ct. D. Minn., Fed. Rep., Aug. 17, 1886. 


consequences of a nuisance in connectien with his building, which is in the possession 
and control of his tenants, unless the nuisance occasioning the injury existed at the 
time the premises were demised, or the building was defectively constructed, or was in 
such a condition at the time of the demise of the building that it constituted a nuisance 
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LANDLORD AND TENANT — Continued. 


or would be likely to become such in the ordinary uses for the purposes for which it 
was constructed. A landlord is not liable for an injury caused to a by-stander by the 
fall of an awning belonging to his building, which is in the possession of tenants, if the 
fall of the awning was attributable to an improper and negligent use of the awning by 
the tenant in permitting crowds of people to go upon it, When the only purpose of the 
awning Was as a protection from sun and rain, and when, but for such crowd upon it, it 
would not have fallen, — Kalis v. Shattuck, Sup. Ct, Cal., Pac. Rep., Aug. 5, 1886. 


LIBEL AND SLANDER.— Against partnership — Mental pain and distress of mem- 


bers— Not competent evidence. — Evidence of the mental pain and suffering of the 
members of a firm in an action for a libel against the partnership is not competent. It 
is not libelous in itself to charge that a firm acted in an unjust manner in its treatment 
of a customer, the facts being given, though the defendant expressed a harsh and 
abusive opinion that the trade should not continue to deal with the firm, Justification 
in libel must be pleaded. — Donaghue v. Caffey, Sup. Ct. Err. Conn., Rep., July 21, 1886 


—- Forgery — Forger not named— When incompetent evidence.— Where the 


statement of an alleged forgery does not give the name of the forger the libelous article 
cannot be used in evidence as a ground to ask a witness whom he supposed was intended 
to be charged with forgery by it. — Anderson v. Hart, Sup. Ct. lowa, Rep., July 21, 1886. 


— Defamatory words—Imputation of perjury, actionable. — The words, “ You 


dirty, stinking liar, you got on the stand and swore false oaths against me,” are action- 
able per se, as imputing the crime of perjury, provided, by the word “stand” in the 
connection was meant witness stand during a judicial proceeding. Under a general 
denial plea to a declaration in an action for damages for defamatory words spoken, 
defendant cannot introduce evidence in proof of the truth of the words, In an action 
for slander, where the pleadings present merely a charge and denial, the jury, in order 
to find for plaintiff, are not required to believe that the words complained of were false. 
Where, in an action for slander, there is nothing in the record to impeach the character 
and standing of the plaintiff, the jury, in assessing damages, are not to consider such 
standing and character as otherwise than good. — Padgett v. Sweeting, Ct. App. Md., At. 
Rep., July 21, 1886. 


— Letter — Publication — Foreign language.— Where rule as to publication, 


inadmissible— Frivolous complaint— Evidence as to mitigation, when ad- 
missible — The rule that publication of a libel by letter will be presumed from the 
mailing thereof, does not apply when the letter is written in a foreign language. A 
request to charge that the plaintiff in libel, who was the defendant’s housekeeper and 
niece, was guilty of larceny when she openly took and gave a small quantity of clothing, 
which the defendant’s children had outgrown, to a poor neighbor, should be refused; a 
conversion might be claimed, but nothing more. Sembie,it is not competent to establish 
mitigation of damages in libel by evidence showing that the defendant believed the 
truth of his statements. Where privilege is set up, proof of malice may be established 
by letters written by defendant to plaintiff. — Mielenz v. Quasdorf, Sup. Ct. Iowa, Rep., 
Sept. 1, 1886. 


— Charges made in regard to candidate for Congress, how far considered libel- 


ous.— Charges of crime, which are false, made in a newspaper against a candidate for 
Congress, though made without malice and in an honest belief of their truth, are not 
privileged communications; but if they were published in good faith, after reasonable 
and proper investigation, this fact may go to mitigation of damages.— Bronson v. 
Bruce, Sup. Ct. Mich,, Am. L, Reg., Atig., 1886, 


— Pleading — Sufficiency of averments. —The publication complained of was as 


follows: “It is quietly going the rounds in St. Albans railroad circles that Chief Justice 
Royce will resign from the Supreme bench, and that he and his son will form a law 
partnership, and will attend to the extensive law business of the Central Vermont Rail- 
road Company. It has been suspected for years that Mr. Royce was retained by the 
railroad company. Therefore this proposed open espousal of their cause will not 
occasion much surprise.” The declaration contained no averment that, at the time of 
the publication, the plaintiff, who was chief judge of the Supreme Court of Vermont, 
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LIBEL AND SLANDER — Continued. 
was an attorney at law, admitted to practice in the courts of the State. Held, that such 
averment was unnecessary to sustain an innuendo of bribery or of official misconduct, — 
Royce v. Maloney, Sup. Ct. Vt., At. Rep., Aug. 25, 1886. 


LIMITATIONsS.— Statute of — Certificate of deposit — How governed by. — An instru. 
ment reading thus: “ Received of Joseph S. Long sixteen hundred dollars on deposit, in 
national currency. Straus Bros., is a written contract acknowledging the receipt of 
money, and promising to repay it, and is not barred by the six years’ statute of limita. 
tions. — Long v. Straus, Sup. Ct. Ind., Alb. L. J., July %, 1886. 


—— Adverse possession — Twenty years — Admission held insufficient — Posseg- 
sion by co-tenant, when statute will not run. — An admission of adverse pos- 
session, in the form of a charge of possession, “from A. D. 1869 to A. D. 1881, both years 
inclusive, and also for previous years,” is insufficient by itself to prove an adverse pos- 
session for twenty years. The mere possession of the common premises by one co-ten. * 
ant, and appropriation of the rents thereof, is not sufficient to make out a case of 
adverse possession against a co-tenant. Something more is required. There must be 
outward acts of exclusive ownership of an unequivocal character. — Todd v. Todd, Sup, 
Ct. I., N. E. Rep., July 23, 1886. 


—  Absconding debtor—Cannot evade statute. — Where a debtor, against whoma 
cause of action exists, absconds, but subsequently returns, the entire period of his 
absence is to be computed as a part of the time prescribed by the statute. — Richardson 
v. Cogswell, Sup. Ct. Ala., Sup. Ct. Ark., 8S. W. Rep., Aug. 2, 1886. 


— See CRIMINAL LAW; NATIONAL BANK. 


Lunatic. — Indorsement of certificate of deposit by — Innocent purchaser. — The 
indorsement of a certificate of deposit by an insane person in whose favor it was drawn, 
obtained by fraud, carries no title, even to an innocent purchaser. — Anglo California 
Bank v. Ames, U. S. Cir. Ct. D. Neb., Ch. Leg. N., Aug. 7, 1886. 


MALICIOUS PROSECUTION. — Malice — What constitutes.—The malice necessary to be 
shown in order to maintain an action for malicious prosecution is not necessarily 
revenge, or any other base and malignant passion. Whatever is done willfully and pur- 
posely, if it be wrong and unlawful, and that known to the party, is, in legal contempla- 
tion, malicious. In an action for malicious prosecution it is competent to show the 
general bad reputation of the plaintiff. —Gee v. Culver, Sup. Ct. Ore., Pac. Rep., July 
22, 1886. 


MANDAMUS. — Mandamus against town — When it may issue. — The statute of 1873 
providing that an action of debt may be brought upon a judgment of a court of record 
within twenty years of its date, and as upon such a judgment against a municipal cor- 
poration, an execution could not issue at any time, and as the plaintiff would acquire no 
additional right against the town by a scire facias to revive the judgment, held, that 
mandamus will lie to compel the auditing of this judgment and the levy and collection of 
a tax for its payment, although more than seven years have elapsed since its rendi- 

. tion. —U. S. ex rel. Portsmouth Sav. Bank v. Board of Auditors Town of Ottawa, U.S. 

Cir. Ct. N. D. Ill, Ch. Leg. N., Aug. 7, 1886. 


— Right of stockholder of corporation to writ, when.—R., a resident of Michigan, 
filed a petition in a Delaware court, against 8., president of the D. Company, S, being a 
resident of Delaware, and the D. Company being a corporation of the State of Connec- 
ticut, doing business in Delaware. The petition asked for a mandamus to compel S. to 
allow R., who was a stockholder of D. Company, to inspect and make copies of certain 
books and papers of the D. Company, in the possession of 8., and which R. desired for 
use in a suit in the State of Michigan, between R. and a third person; held, that the 
court had jurisdiction; that the corporation was not a necessary party, and that as R., 
as a stockholder, had a right to inspect the corporate papers material to his suit, in the 
possession of S., the mandamus should be granted. — Swift v. State of Delaware, Ct. Err. 
and App. Del., Am. L. Reg., Sept., 1886. 


— Jurisdiction of the U. 8. Circuit Court— When given. — The United States 
Circuit Court has no jurisdiction to entertain an application for a mandamus, originally 
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MANDAMUS — Continued. 


‘h presented therein, except as ancillary to some other proceeding establishing the 
= demand, and reducing it to judgment, and in the nature of process for executing such 
judgment. Jurisdiction of a writ of mandamus cannot be conferred upon the United 
States Circuit Court by commencing the proceeding in the State court, and then remov- 
: ing it to the United States Circuit Court, under the Act of Congress of 1875. A mandamus 


is not “a suit of a civil nature, at law or in equity,” within the meaning of the Act of 
Congress of 1875.— Rosenbaum v. Board of Sup., U. 8. Cir. Ct. D. Cal., Fed, Rep., Aug. 
31, 1886. 

MASTER AND SERVANT. — Negligence — Pleading as to — Injury to servant — Duty of 
master. —In an action against a railroad company for an injury to the plaintiff's eyes 
by a fragment of steel, struck off by him in working on an engine, with a cold-chisel, if 
the declaration fails to aver any fact tending to show that he was not rightfully put at 
the particular work, or that the cutting of steel with a cold-chisel was not such work as 
an employee of the plaintiff’s age and experience might be employed at, the declaration 
would be fatally defective on demurrer. It is the duty of the master to furnish his 
employee with suitable tools for the performance of the duties to which he may be 
assigned, and to give such instructions to a youthful and inexperienced employee as 
would enable him, with the exercise of ordinary care, to perform the duties of his 
employment with safety to himself.— Whitelaw v. Memphis & C, R. Co., Sup. Ct. Tenn., 
8S. W. Rep., Aug. 2, 1886. 


— Liability of master for servant's negligence.— A master is liable for injuries to 
third persons resulting from the negligence of his servant while acting within the scope 
of his employment, but not to ghird persons for the servant's torts or willful acts, done 
without his authority.—Smith v. Memphis and A. C. Packet Co., Sup. Ct. Tenn., 8. W. 
Rep., Aug. 9, 1886. 


— Remedy when employee is discharged before expiration of specified term. — 
Where an employee, engaged under a contract for a specified time, the wages being 
payable in installments, is wrongfully discharged before the expiration of the period of 
hire, and all wages actually earned at the time of the discharge have been paid, an 
action will not lie to recover the future installments as though actually earned, but the 
remedy is by action for damages arising from the breach of the contract, and one 
recovery upon such claim is a bar to a future action. — James v. Board of Commissioners, 
Sup. Ct. Ohio, Am, L. Reg., Aug., 1886. 


— Injuries to servant by negligence —Breaking of scaffolding — Fellow-ser- 
vants— When employer is not liable.— Where an employer furnishes suitable 
materials, and employs competent carpenters, to construct scaffolding, to be used by 
them in putting the cornice upon a building, and the same scaffolding is subsequently 
used by painters hired to paint the cornice, held, that the carpenters who constructed 
the scaffolding and the painters are fellow-servants, and that the employer is not liable 
for injuries caused to one of the painters by the breaking of the scaffolding. — Hoar v. 
Merritt, Sup. Ct. Mich., N. W. Rep., July 31, 1886. 


— Injury to servant — Master directing with knowledge of danger— When 
question for jury.— Plaintiff, a servant in defendant’s employ, had driven a load of 
hay to defendant’s barn, when he was personally directed by defendant to drive through 
a gateway for the purpose of unloading. In doing so, plaintiff was struck by a sign over 
the gateway and injured. There was evidence tending to show that defendant was 
familiar with driving such loads through the gateway, and that the plaintiff was not; 
that it was not apparent to the plaintiff from his position, and while managing the 
horses, that he could not drive through with safety, and that the defendant from his 
position had a better opportunity than plaintiff of personally observing the fact. Held, 
that the questions of negligence and of defendant’s liability were properly left to the 
jury. — Haley v. Case, Sup. Jud. Ct. Mass., Alb. L. J., Sept. 4, 1886. 


— Fellow-servants — Teamster and engineer — When not — Damages, when not 
excessive. — A teamster who hauls ties in the construction of a railroad is not con- 
sociated with the engine-driver of a train on which the workmen ride to dinner so as to 
defeat his recovery against the common master for injuries caused by negligence of 

said engine-driver. It is not negligence for a teamster employed by a railroad company 
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MASTER AND SERVANT — Continued. 
to assume that an engine-driver will use ordinary care. Fifteen thousand dollars is not 
excessive damages for the loss «f both legs by a healthy man of forty-five years of age,— 

Hobson v. New Mex. and A. R. Co., Sup. Ct. Ari,, Pac. Rep., Sept. 2, 1886, 


— Duty of master to explain to servant dangerous nature of employment— 
Liabilty for damages for defect known to.— Where a master employs, to work 
in a dangerous place, a servant who from youth, inexperience or ignorance, is unable to 
appreciate the danger, it is the duty of the master to explain the nature of such danger, 
and if without such explanation the servant is set to work, either by the master or his 
agent, and is injured, the master is liable, even though the danger would have been ap. 

“ parent to a person of capacity and knowledge, and the immediate cause of the injury is 
the negligence of co-employees. A boy, under fifteen years of age, who was employed 
by a mining company to carry drills above ground, went into the mine, and while carry. 
ing drills there was injured by the fall of ore from the roof. There was some evidence 
that he had been sent into the mine by either the captain or the pit boss, and that no ex- 
planation had been given him as to the dangerous character of the place. The weight 
of the evidence tended to show that the fall of the ore was the result of the negligence 
of the miners themselves and not of the company or its subordinate officers. Held, that 
it was error for the court below to direct a verdict for defendant. Semble, the duty of 
guarding against the danger resulting from leaving loose stones or ore in the roof or sides 
of a mine is one which the employer may reasonably impose on the miners themselves, but 
if a neglect of this duty is brought to the knowledge of the master and he takes no steps 
to remove the danger, he is liable to an employee who, without contributory negligence, 
is injured thereby. —Jones v. Florence Mining Co.gSup. Ct. Wis., Am. L. Reg., Sept., 


1886. 


— Railway employees — Machinery — Notice of condition of machinery — Duty 

of employees. —While it is the duty of a railway company to provide fit machinery, and 
appliances, it is the duty of employees to observe and report defects in the machinery 
used in the especial field of his employment; and the company will not be chargeable 
for injuries to employees resulting from their neglect of such duty. This duty of em- 
ployees is none the less where the company employs local inspectors, unless such in- 


spection is given exclusively to them. — Chicago and Alton R. R, v. Bragonier, Sup. Ct. 
July 30, 1886. 


MECHANIC’s LIEN (OREGON STATUTE).—.Depositing amount claimed in county 
clerk's office construed — Requisites of notice of claim— Abandonment of 
work by principal contractor— Rights of material-man.— Section 10 of the 
mechanic’s lien act, relating to the deposit in the office of the county clerk of the 
amounts required to pay claims, held, to be only a privilege which the employer has to 
discharge the liens pro tanto, and that it is optional upon his part to make the deposit or 
not. The notice of the claim required to be given by a material-man who claims a lien 
under the mechanic’s lien act is sufficient when it states the amount claimed to be due, 
and that the same is unpaid, without containing the words of the statute, “ over and 
above all payments or off-sets.”” The fact whether aclaim is false or true must be ascer- 
tained by proof. The failure of an original contractor to complete an entire structure 
will not defeat the claim of lien of a material-man, who has furnished material to com- 
plete a specified portion of it, for which an installment has been earned and acknowl- 
edged by the owner. The subsequent abandonment of the work by the original 


contractor will not affect the rights ot such material-man. — Whittier v. Logus, Sup. Ct. 
Ore., Pac. Rep., July 29, 1886. 


MORTGAGE. — Deeds of trust or debt— Purchase by grantor under foreclosure of 
earlier deed — Title acquired — Married woman. —A married woman owning land 
not held to her sole and separate use, for the purpose of securing debts of other persons 
in conjunction with her husband, executed two deeds of trust upon it, the second of 
which was expressly made subject to the first. She did not undertake to bind herself 
personally to pay either of the debts. There was a sale under the first deed of trust, and 
some time afterward she bought the land back from the purchaser at this sale. Held, 


that she took it discharged of the lien of the second deed of trust. — Plum v. Stude- 
baker, Sup. Ct. Mo., Alb. L. J., Sept. 4, 1886, 
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MorRTGAGE — Continued. 

— Assignment— Sale of notes—Entry on record of satisfaction after sale by 
creditor a nullity— Rights of grantee of equity. — The sale and delivery, before 
maturity, of mortgage notes, carries with it an assignment of the real estate security, 
which, in equity, is a mere nullity, and can neither weaken the security of the party to 
whom he has sold the notes, nor strengthen the title of the party who afterwards buys 
the land in good faith from him. The party levying mortgaged premises must, at his 
peril, ascertain who then owns the notes accompanying the mortgage, and whether the 
same have been actually paid.— Lee v. Clarke, Sup. Ct. Mo., 8. W. Rep., Aug. 16, 1886. 


— Foreclosure — Sale — Palpable error — Validity, how affected.— When the deed 
of mortgage contains a palpable clerical error in the figures of the sum due, the mort- 
gagee may, after default, foreclose and sell the property to satisfy the amount really due 
without a previous reformation of the deed. The burden of proof is not upon the 
party claiming under a forelosure of mortgage to show that the surplus over the amount 
due was, after sale, tendered the mortgager.— Damon v. Deeves, Sup. Ct. Mich., N. W- 
Rep., July 31, 1886. 


— Mortgage notes—Foreclosure—Certainty required in to impart notice— 
When cause not removable to United States court. — Where no part of the prin- 
cipal secured by a mortgage is due, a foreclosure can only be for interest due and un- 
paid; and a condition in a mortgage which does not of itself show that the interest is 
payable before the maturity of the notes secured, but purports to secure them accord- 
ing to their tenor, the notes all reading: ‘‘ Five years after date, for value received, I 
promise to pay , With interest annually at six per cent,” is a promise to pay inter- 
est annually, and sufficiently describes the notes to secure such payment as against the 
defendant who has acquired an interest in the equity of redemption from the mortga- 
ger. The failure of the condition in a mortgage to secure notes to tell when the interest 
is payable, does not necessarily afford grounds for the inference that it is payable when 
the principal is. The particularity required in making a contract is not required in de- 
scribing it, and a debt secured by a mortgage is described with sufficient certainty, pro- 
vided the record gives reasonable notice of the nature and extent of the incumbrance. 
A complaint to foreclose a mortgage is not removable from a State court to the Circuit 
Court of the United States on the ground that one of the defendants is a non-resident; 
and the action of the State court in allowing the application for removal, approving the 
bond, and declining further proceedings, has not the force of an order abating the suit, 
or erasing it from the docket. — Winchell v. Coney, Sup. Ct. Err. Conn., At. Rep., Aug. 
25, 1886. 


MUNICIPAL CORPORATION. — Highways — Streets— Liability of corporation for in 
juries caused by negligence of abutting proprietors. — Where a person, passing 
along the sidewalk of a much traveled street, is injured by the falling of a bill or show 
board, blown down by a strong wind, which bill or show board was negligently and imper- 
fectly constructed on private property, but was partiy supported by studding or uprights 
nailed to the sidewalk, and was so near to and adjoining the sidewalk as to be dangerously 
contiguous thereto, and the officers of the city knew, before the falling of the bill or 
show board, that it was not put up in a safe and proper manner, and that it was so 
insecure as to endanger persons passing on the street. Held, the city will be liable in 
damages therefor, if the person so injured used ordinary care and prudence to avoid the 
danger. — Langan v. City of Atchison, Sup. Ct. Kan., Cent. L. J., July 30, 1886; Texas L. 
Rev., Aug. 11, 1886. 


— Change of grade of street — Right of lot owner to sue and how. — Whilst a lot 
owner can recover in trespass for the throwing of dirt on his premises by the city 
authorities in making a street, he cannot sue in damages on the case for the throwing of 
dirt on the premises by reason of the elevation of the roadway; a change of grade. — 
Keher rv. City of Richmond, Sup. Ct. App. Va., Rep., Aug. 18, 1886. 


— Contract to build water-works — When contractor can enjoin rescission of 
contract by municipality.— A contract by which one S. promises a municipality to 
construct and operate water-works, and which contains the provision that, “in case of 
failure of the party of the first part to construct or maintain said water-works as herein 
agreed, the rights and franchises hereby granted to him shall cease and determine,” is 


VOL. XX 53 


. 
] 
| 


810 


MUNICIPAL CORPORATION — Continued. 


DIGEST OF RECENT CASES. 


not rescinded by ex parte action of the municipality, ¢g., by a resolution of its city 
council, without judicial proceedings. Where one S. agrees with a municipality to con. 
struct and operate water-works to supply water to the public by a contract which 
contains the forfeiture clause set forth in the preceding and which does not make time 
the essence of the contract, and S. and his assignees construct and put in operation 
water-works not complying with the contract, and the non-performance of the contrac 
is due largely to the acts of both parties, apd in part to unsuccessful experiments 
authorized by the municipality, held, that S. and his assignees are entitled, before they 
are liable to a forfeiture of their rights under the contract, to a reasonable time in which 
to perform it; and that an injunction lies to restrain the municipality from interference 
with the pipes laid, or to be laid, by S. and his assignees during the extension of time 


granted to them. — Foster v. City of Joliet, U. S. Cir. Ct. N. D. LIL, Fed. Rep., Aug. 
3, 1886. 


—— Municipal corporations — Right of, to make drains — Rights of riparian 


owner. — Plaintiff was owner of land, the rear of which extended back to a brook or 
drain or ditch. The city of N., in which the premises were situate, for the purpose of 
draining the surface of certain of its highways, built a drain, with catch-basins for col- 
lecting the water, and turning it into the same, and this drain connected with another 
drain, which terminated in a catch-basin, from which water passed into the rear of 
plaintiff's premises; the intention being to empty the water coming through the drain- 
pipe into the brook or drain before named, and so carry the same to the river. Instead 
of connecting directly with said brook, the drain-pipe was stopped at the catch-basin, 
where there was a discontinued blind drain made of rubble-stone and dirt, through 
which only the water could pass to the brook, so that water rose to the surface, and 
spread over the land of plaintiff; and the sand and gravel carried into the brook choked 
up the culvert at its outlet, so that the water was turned back upon plaintiff’s premises, 
By the construction of these drains water which would not otherwise have flowed 
towards plaintiff’s premises was conveyed there. Held, that the city had a right to drain 
the surface of its highways, even if water was thereby turned upon the land of plaintiff, 
provided the methods adopted were proper, and that plaintiff could make no complaint 
of the city for the construction of the catch-basins and drain, and that, in the absence 
of evidence that defendant had improperly constructed its drain, and in the absence of 
evidence that plaintiff was a riparian owner of land bounding on a natura! water-course, 
plaintiff could not maintain an action against the city for interfering with the water- 
course so that water which flowed into it could not flow out of it. —Stanchfield v. City of 
Newton, Sup. Ct. Mass., N. E. Rep., July 30, 1886. 


—— Councils — Quorum— What rule prevails as to. — Where a statute creating a 


municipal corporation does not declare what number of the members of its councils 
shall constitute a quorum to do business the common-law rule of a majority prevails. A 
city council cannot change the common-law rule fixing its quorum to do business; and 
a statute providing that it may settle its rules of procedure does not confer that power. — 
Heiskell v. Mayor, Ct. App. Md., Rep., Sept. 1, 1886. 


MuTuaL BENBFIT ASSOCIATION. —Construction of the term beneficiaries" of 


members. — A benevolent society was organized under the New York laws of 1875, 
whose certificate made no specific mention of life insurance, nor the restriction of 
benefits to members or their families as among its objects. The by-laws declared the 
object to be to secure mutual benefits to their members and aid to their families or 
their assigns, and that the benefits were to be paid the heirs or beneficiaries of the 
members. Held, that the beneficiaries were not restricted to members of the family of 
the insured. — Massey v. Mut. Relief Society, Ct. App. N. Y., Ins. L. J., Aug., 1886. 


NATIONAL BANK.— Bill to enforce individual liability of stockholders — Statute 


of limitations —Effect of discharge of stockholder in bankruptcy — One 
whose name is on books is liable notwithstanding transfer. — A bil! filed by 
one creditor of a national bank to enforce the individual liability of the stockholders 
will stop the running of the statute of limitations as against all the creditors, although 
the bill does not aver that it is filed on behalf of the complainant and all other creditors, 
Where a bank has ceased operations the statutory liability of a stockholder is a debt 
provable in bankruptey, by either the survivor or a creditor of the bank, and hence a 
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NATIONAL BANK —Continued. 
discharge in bankruptcy obtained after bill filed to enforce such liability will be a good 
defense to such bill. One whose name is borne on the records of the bank at the time 
of its failure will be held as a contributary, although he may in good faith have sold his 
stock before the time, and his name has been allowed to remain on the books through 
inadvertence and neglect.— Irons v. Manufrs. Nat. Bank, U. 8. Cir. Ct. N. D. Ill, Rep., 
July 21, 1886. 


NEGLIGENCE. — Occupier of pier — How charged generally for — Obligation toward 
intruders. — A party who enjoys the exclusive privilege from the owner of a pier to 
use such pier in his business, though under no obligation to the owner in regard to re- 
pairs, assumes the duty to those invited there, to do business, not to expose them to 
008 by reason of defects in the condition of the premises known to him, or which, by 

ble dili , would be known. One who occupies and has the exclusive use of, 
a aster for loading his coal, is not responsible for damage to a barge caused by a defect 
in such pier, when the barge, having received its load some time before, had no business 
at the pier at the time the damage occurred, and was injured by a defect that did not 
exist during business hours. — Onderdonk v. Smith, U. S. Cir. Ct. S. D. N. Y., Fed. Rep., 
July 27, 1886; Rep., Aug. 25, 1886. 


— Piers — Railway companies — Public use— Liability of railway company. — 
A railway company which permits passenger steamers to lie at its pier, and persons 
going to and from such steamer to pass across its pier and adjacent grounds, thereby 
becomes bound to keep and maintain such pier and grounds in passable and safe condi- 
tion. Under such circumstances, the public may use any available route of access to 
and from said pier not expressly prohibited. A railway company may at any time re- 
lieve itself from this liability for the use of its grounds by express notice to the travel- 
ing public not to use the grounds at all, or else to traverse them by clearly designated 
passage-ways. — Balt. & O. R. Co. v. Rose, Ct. App. Md., At. Rep., July 21, 1886. 


-— Fellow-servants — Roadmaster and common laborer are not. — Where a road- 
master of a railroad company has superintendence of the road department, and juris- 
diction over all wrecking trains, and through his negligence in giving a wrong signal to 
an engineer of a wrecking train, engaged in removing a wreck, one of the laborers is in- 
jured in performing a duty imposed upon him by the “ boss” of the gang, such road- 
master, in giving the signal, was not acting as fellow-servant of such laborer, but was 
acting as vice-principal or “alter of the railroad company. — Hoke v. St. Louis 
& N. W. Ry. Co., Sup. Ct. Mo., Cent. L. J., Aug. 27, 1886. 


— Railroad crossings.— Duties of railroad and travelers.—The duties, obliga- 
tions, and rights of railroads and of highway travelers at a point of intersection are 
mutual and reciprocal, and both must use such care as a prudent man would under the ® 
circumstances. The question of contributory negligence depends on the circumstances 
of each particular case, and is one of fact for the jury. —B. & O. R. Co. v. Owings, Ct. 
App. Md., At, Rep., Aug. 18, 1886. 


— Defendant permitting child in dangerous position — Question for jury — 
When.— Action for negligence in injuring a child by the falling of a wall in an alley. 
The child being permissively in the alley, which was an open way to the workshop, and 
not being of sufficient age to warrant an assumption of negligence on its part, the ques- 
tion of the defendant’s negligence was properly left to the jury. — Schilling v. Aber- 
nethy, Sup. Ct. Pa., Leg. Int., Sept. 3, 1886. 


— It is so, to dangerously remove a trespasser from moving car.— A conductor 
or driver is negligent in compelling a child twelve years old to jump backwards from 
the platform of a moving car, even if the child is a trespasser. It was error to hold that 
because the child was a trespasser it could, therefore, be ejected in a manner which en- 
dangered its life — Biddle v. Hestonville M. & F. P. R. R. Co., Sup. ©t. Pa., Leg. Int., July 
23, 1886. 


— Contributory negligence — Ordinance, violation of — Evidence. — Where goods 

placed on the sidewalk in violation of an ordinance are injured by a horse running upon 
the sidewalk, such violation is not a proximate cause of the damage, and cannot be given 
in evidence as showing contributory negligence on the part of the owner of the goods in 
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a suit brought by him against the owner of the horse. When a horse is found running 
on the sidewalk of a public street, this is presumptive evidence of negligence on the 
part of his owner. — Gannon v. Wilson, Sup. Ct. Pa., At. Rep., Aug. 25, 1886. 


—— See MASTER AND SERVANT; RAILROADS. 


PARTNERSHIP. — What constitutes — Sharing profits. — A mere partnership in profits 


and losses of a business does not necessarily constitute a partnership.—Clifton py, 
Howard, Sup. Ct. Mo., S. W. Rep., Aug. 2, 1886. 


PATENTS.— Invention used in combination other than that described in claim— 

Effect of.— Where a patent is issued for a certain invention as being that of the 
patentee, the mere fact that in the specifications the invention is described as existing 
in a certain contrivance will not prevent its use in another contrivance from being an 
infringement, where there is nothing in the claim excluding an inventor to obtain a 
patent for the general use of the invention. Whatever is clearly pointed out by the 
inventor as his invention the application shows he intended to claim as his, is to be 
deemed part of his “‘ claim,” unless found in immediate connection with the specifica- 
tion. There is no arbitrary division of the application into sections which requires 
language naturally indicative of the inventor’s claim, and intention to be excluded 
from consideration as a part of the claim simply because it is not found in a particular 
part of the application, or because it does not follow the words “I claim,” and it is not 


necessary to use the word “ claim.” — La Rue v. Western Electric Co., U. 8. Cir. Ct. 8. D, 
N. Y., Rep., Aug. 18, 1886. 


—— Sub-combinations — Enlargement of claim by adding elements — When 

void — Diligence —Intervening rights. —Sub-combinations, apparent on the face 
of, but not claimed in, an original patent, by inadvertance or mistake, can be intro- 
duced in a reissue if seasonable application is made therefor; but if application is post- 
poned an unreasonable time, they become abandoned to the public, especially if the 
equitable rights of other parties have intervened. Where, after an unreasonable 
delay (five years), a second reissue is applied for, in which another element is added to 
a combination described in a void claim in the first reissue, such added element making 
a different and previously unclaimed, invention, the second reissue is an unwarranted 
enlargement, and is void. As between two independent inventors, each claiming 
priority of invention, the question of reasonable diligence is of prime importance, and 
if the first inventor postpones for an unreasonable period the practical embodiment of 
his mental conceptions, and his application for a patent, the consequences of his laches 
may be fatal.— Hubel v, Dick, U. S. Cir. Ct. 8. D. N. Y., Fed. Rep., Aug. 17, 1886. 


—— Infringements — Damages and profits — Rule for computation of— Appor- 

tionment of license fees.— Prior to the act of July 8, 1870, patentees were not 
authorized to recover in a single suit both profits and damages, but had their election 
to treat the infringer as a trustee, and by bill in equity recover the profits made by him 
or to sue at law for the damages sustained, without reference to the question whether 
the infringer had gained or lost by his infringement. Section 4921, Rev. Stats., author- 
izes courts of equity, in suits for infringement, to award, in addition to the profits to be 
accounted for by the defendant, the damages the complainant has sustained. Where 
an established license fee for the use of a patent containing six claims was shown, and 
the defendant had infringed only two of the six claims, held, that it was the duty of the 
master to ascertain the relative value of the different claims, as nearly as the nature and 
circumstances of the case allowed, and to charge the defendant for the use of the claims 
infringed, such proportion of the whole license fee as the testimony revealed they were 
relatively worth in their contribution to the efficiency of the machine. Where com- 
plainant seeks to recover damages on the basis of an established royalty for the use of 
several claims, only a part of which have been infringed, the burden of proof is upon 
him to show the relative value of the claims which have been infringed. Where the 
claims not infringed are merely structural, and comprehended within those infringed, 
no apportionment of the license fee is proper.— Willimantic Thread Co. v. Clark, 
Thread Co., U. S. Cir. Ct. D. N. J., Fed. Rep., July 27, 1886. 


PLEADING. — Action to quiet title— Allegations necessary.—In an action to quiet 
title, the bill of complainant must allege the plaintiff is in possession. The only excep- 
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PLEADING — Continued. 
tion to this rule is, where a statute gives the right to maintain such action when both 


parties, plaintiff and defendant, are out of possession.— Union Pac. Ry. v. Meier, U. S+ 
Cir. Ct. D. Kan., Kan. L. J., July 31, 1886. 


— Answer —Cross-complaint, requisites of.— A pleading is not a cross-complaint 
which shows on its face that the demand attempted to be asserted thereby existed in 
favor of the defendants and a stranger to the original action, and not in favor 
of the defendants alone, and that, therefore, the parties who ask for judgment 
against plaintiff are not the parties against whom plaintiff asks for judgment; or that 
the transaction as set forth in defendant’s pleading, appears to have been separate and 
distinct, and in no way related to, or dependent upon, the transaction or contract set 
forth in the original complaint. To constitute a cross-complaint the parties must be 
identical with those in the original complaint, and defendant’s cause of action must be 
one arising out of, or having reference to, the transaction on which the original action is 
based, or must affect property to which the original action relates. — Harrison v. McCor- 
mick, Sup. Ct. Cal., Pac. Rep., Aug. 19, 1886. 


PRACTICE. — Appeal will not lie from order to produce written instrument. —An 
appeal will not lie from an interlocutory order directing the production of a written in- 
strument for inspection or for use as evidence on the trial.— West. Un. Tel. Co. v. 
Locke, Admr., Sup. Ct. Ind., N. E. Rep., July 23, 1886. 


PRINCIPAL AND AGENT. — Rule as to purchasing principal’s property — When con- 
fidential agent may purchase.— While an agent to sell property cannot, either 
directly or indirectly, purchase the same from himself, yet a general confidential busi- 
ness agent, in the line of whose duty it is to sell certain real estate, may, if he acts in 
good faith and discloses all the facts, purchase the same from his principal. When such 
a tr tion is ably challenged, however, the burdenis onthe agent to show that 
he dealt fairly with his principal, and imparted to him all the information concerning 
such property possessed by himself. Where in such case the transaction has remained 
unchallenged for a large number of years, and the value of the real estate has flactuated 
from time to time, resulting in a final increase, it is sufficient for the agent to show, as 
regards the original price paid by him, with certainty to a common intent that it was 
fair and equitable. -- Rochester v. Levering, Sup. Ct. Ind., Cent. L. J., Aug. 6, 1886. 


— Authority of agent — Sale below price — Action against buyer — When prin- 
cipal not bound by acts of agent. —A principal is not bound by the unauthorized 
acts of his agent who sells goods at a price below that authorized by the principal, and 
the latter may maintain an action of contract against a buyer, who, with knowledge of 
the extent of the agent’s authority, purchases goods at a price less than that authorized 
under an agreement with the agent, for the full amount due for the goods when sold at 


the authorized price. — Rogers v. Holden, Sup. Jud. Ct. Mass., N. E. Rep., Aug. 6, 1886; 
Cent. L. J., Aug. 27, 1886. 


— Ratification— When perfect.—A principal who receives and appropriates pur- 
chase-money of land sold by his local agent for him, and rents collected, and who like- 
wise appropriates repairs made on his real estate by such agent, thereby ratifies the 
agency, and is estopped from repudiating the action of such agent in any transaction 
within the general scope of the business. Under such circumstances, the agency be- 
comes, not special, but general, and third persons dealing therewith are entitled to 
actual notice from the principal of any restriction of the agent’s authority, though in a 


special agency the contrary is true.— Lindroth v. Litchfield, U. 8. Cir. Ct. S. D. Iowa, 
Fed. Rep., Aug. 3, 1886. 


— Failure of principal — Agent cannot thereby avail himself of contract of 
sale.— An agent making a sale of goods to arrive for the benefit of his principal, can- 
not,in the event of the latter’s failure, avail himself personally of the benefits of the 
contract of sale, to the prejudice of the person who advances upon the bills of lading, 
though in ignorance of the sale, where, by an agreement between the latter and the con- 
signors relating to such advances, the right is given, in case of the consignor’s failure or 
suspension, to sell the goods and apply the proceeds. — Hong Kong & Shanghai Bank- 
ing Corpn. v. Cooper, Sup. Ct. N. Y., Daily Reg., Sept. 4, 1886. 

—— See AGENCY. 
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PUBLIC OFFICERS.— Successor elected but dying before qualifying — When office 
constitutionally becomes vacant. — Though a public officer, who is empowered to 
hold office for a certain term, and until his successor is elected or appointed and quali- 
fies, will hold over after the election of a successor who dies before qualification; but if 
he has held the office for the full term allowed by the constitution which disqualifies 
him to hold longer, the office is vacant though his successor has not qualified after elec- 
tion or appointment. —Gosman v. State, Sup. Ct. Ind., Rep., July 28, 1886. 


RAILROADS. — Fences— Negligence — Double damage act— Proof necessary to 
render railroad liable. —If a railroad company has, within six months, duly fenced 
its road, it is necessary to show some neglect on the part of the company in maintain. 
ing the fence, or that it had notice of its being out of repair, or that it had remained so 
long out of repair that want of knowledge could be imputed to the negligence of the 
company, in order to recover for injury to cattle under the double damage act. — Towns- 
ley v. Mo. Pac. Ry. Co., Sup. Ct. Mo., 8. W. Rep., Aug. 2, 1886. 


~—— Carriers of passengers — Loss of baggage — Liability of railroad company. — 
A railway company insures the safety of each passenger’s baggage, carrying such bag- 
gage being merely incidental to the contract for carrying its owner, This liability 
continues, even when the passenger takes his baggage intua sleeping car, and givesit in 
charge of the porter thereof. A railway company Cannot limit its liability by any special 
arrangement with the sleeping-car company, because, so long as the sleeper forms part 
of the train, negligence on the part of the sleeping-car agents is the negligence of the 
railway company running the train — L. & N. & G. S. R. Co. v. Katzenberger, Sup. Ct, 
Tenn., S. W. Rep., Aug. 2, 1886. 


— Negligence — Fire from engine — Presumption as to negligence. — In the ab- 
sence of proof that fire, which most probably was communicated from a locomotive, was 
caused by some other agency, the jury may find that the fire came from the locomotive, 
The court will not presume that one piling lumber at a railway station where the com- 
pany has negligently allowed combustible debris to accumulate, contributed to the loss 
of his property by fire communicated to the debris by the locomotive; the jury must de- 
termine the question. It is noterror to repeat from memory to the jury, at their request, 
a charge which was in writing, but which the reporter had taken away. — Gibbons », 
Wis. Valley R, R. Co., Sup. Ct. Wis., Rep., Aug. 25, 1886. 


— Same— Duty of conductors defined — Statutory duty to stop.— Where the 
plaintiff, a conductor, was injured by a collision, where it is alleged in defense that the 
collision was caused by his failure to perform his statutory duty to stop his train at least 
200 feet before reaching the crossing, it is incumbent on him to show that he performed 
his duty in that behalf; and an instruction stating his statutory duty should be given 
if asked for. Fellow-servants, within the rule exempting the master from liability for 
their torts to fellow-servants, must be directly co-operating with each other in a par- 
ticular business in the same line of employment, or must be so consociated that their 
usual duties shall bring them habitually together, so that they may exercise a mutual 
influence upon each other, promotive of proper caution.— Chicago & N. W. Ry. Co. v. 
Snyder’s Adm’x, Sup. Ct. Ill., N. E. Rep., July 23, 1836. 


— Right of passenger to land on platform— Duty of conductor. — Prepayment 
of regular fare to any given station entitles the payor to be landed on the platform pro- 
vided for passengers at that particular station. Passenger conductors are presumed 
and required to possess ordinary intelligence and judgment to distinguish between the 
needs of a vigorous man and those of a woman far advanced in pregnancy, and must 
act accordingly. A railway company is bound by the directions given by its trainmen 
to the traveling public as to the manner of entering or leaving the car at any given 
point. — Baltimore & O. R. Co. v. Leapley, Ct. App. Md., At. Rep., July 21, 1886. 


— Police at stations— Liability of for insults or injuries to passengers.—A 
railway company is bound to protect its passengers from all violence or insult which may 
be reasonably expected; but it is not bound to keep policemen there to prevent pas- 
sengers from the disorderly or violent actions of intruders or others. — Barton v. South 
& North Ala. R. R. Co., Sup. Ct. Ala., Rep., July 21, 1886. 


—— See MASTER AND SERVANT; NEGLIGENCE. 
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REMOVAL OF CAUSE. — Power of U. 8S. Court to review interlocutory orders of 
State court. —The United States Circuit Court does not sit as a court of errorsina 
cause removed from a State court, but it has the same power to reverse or modify inter- i 
locutory orders or decrees of a State court as a State court would have had, had the 
cause remained there, or as it would have, had the cause originated in the United 
States Circuit Court. — Bryant v. Thompson, U. 8S. Cir. Ct. 8. D. lowa, Fed. Rep., Aug. 3, 

1886. 

— Citizenship of nominal party—Not to be considered after removal.—The 
question of the citizenship of nominal parties, joined as defendants with the real 
defendants in an action, is not to be considered as against the jurisdiction of a Federal 
court, after removal from a court of one of the States. When the allegations of the bill 
filed in a cause do not show that a sheriff and otber officials named therein as joint 
defendants had any real joint interest in the subject in controversy, they are to be 
deemed mere nominal parties. —Sioux City & D. M. Ry. Co. v. Chic., M. & St. P. Ry. Co., 

U.S. Cir. Ct, N. D. lowa, Fed. Rep., July 20, 1886. 


— Removal of attachment suits from State to Federal court— Rule as to pri- 
ority. — Where several attachment suits were commenced by several plaintiffs against 
the same defendant in two State courts, and all of such suits were removed by the 
defendant into the Federal court; held, that the rule of distribution and priority would 
be the same as it would have been in the State courts, had judgments been entered 
there. — Bankers and Merchants’ Tel. Co, v. Chicago Carpet Co., U. S. Cir. Ct. N. D. IIL, 
Ch. Leg. N., Aug. 7, 1886. 


— Suit between State and corporation — When removable—A suit between a 
State and one of its own corporations can be removed into the Federal court if the 
construction of the constitution or laws of the United States arises in the case; and the 
right to recover does not depend upon the solidity of the claim set up. — South. Pac. 
R. R. Co. v. California, Sup. Ct. U. S., Rep., Aug. 25, 1886. 


— See MORTGAGE. 


RIPARIAN RIGHTS. — Rights of riparian owner to construct embankment — Liabil- 
ity for injury to adjoining owner. — Where an owner constructs an embankment 
for the protection of his own lands, and the same occasions substantial injury to the 
lands of his neighbor, and the same might have been reasonably anticipated as one of 
the probable results of its action upon the currents of the stream at the time it was con- t 
structed, and would have been anticipated by a man of ordinary prudence and intelli- : 
gence, he is liable in damages for the injury so occasioned, otherwise not; unless 
where it appears from its subsequent action upon the current of a flood that might rea- 
sonably be expected to re-occur in the course of the seasons, that it does, and will con- 
tinue at the time of such floods, to occasion substantial injury to his neighbor; forit then 
becomes his duty to abate, or so modify it, as to avoid such injury; and, if he fail to doso, 
he must from the time its tendency to do injury becomes apparent respond in damages 
for the loss theréby occasioned; or it may be abated or modified by the order of the 
court, and damages awarded for the injury occasioned from the time just stated. — 
Crawford v. Lamech Rambo et al., Sup. Ct. Ohio, Ch. Leg. N., Aug. 7, 1886. 


— Non-navigable stream—Island—Title in State below high-water mark. — 
The right of property in a non-navigable, but tide-water stream below high-water mark 
isin the State. A grant by the State of land on a non-navigable, but tide-water stream 
will not give title below high-water mark by implication; that right will pass only un- 
der express words of conveyance. A grant by the United States of land on a water- 
course, derived by Mexican grant, must be considered by Federal law; not by the { 
Mexican law. — Wright v. Seymour, Sup. Ct. Cal., Reg., Aug. 25, 1886. ; 


SALE. — Irregular delivery — Rights of vendor's creditors.—To constitute a valid 
sale of chattels, as against the vendor’s creditors and subsequent purchasers, there must 
be an actual, substantial, visible change and delivery of possession. Selecting out from 
a general stock the goods bargained away, packing them in unsealed, unmarked boxes, 
charging them to the party who has bargained for them, and rendering him an itemized 
bill of them, but without any transfer of actual possession, is of no avail against credi- 
tors and subsequent purchasers without notice.— Davis v. Meyer, Sup. Ct. Ark., S. W. 

Rep., Aug. 9, 1886. 
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SALE — Continued. 
—— Express warranty — Vessel to be constructed in certain manner— When 


—— See SURETY. 


SuReTY. —Contribution— Subrogation to advantage gained by one over an- 
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damages can bs recovered. — A covenant that a vessel to be constructed shall be “ of 
the best material, and workmanship shall be first class,” made by one party, and relied 
on by the other, constitutes an express warranty. The vessel in question having been 
constructed under the immediate supervision of an expert furnished by plaintiff for 
that purpose, in accordance with a stipulation to that effect between the parties, both 
parties are to be considered equally in fault for defective construction, and neither can 
claim damages against the other.— Potomac 8S. B. Co. v. Harlan & Hollingsworth Co., 
Ct. App. Md., At. Rep., July 21, 1886. 


SLANDER OF TITLE.—Malicious misrepresentations disparaging property — 


Measure of damages. — False and malicious statements, disparaging an article of 
property, when followed, as a natural, reasonable, and proximate result, by special 
damage to the owner, are actionable. Special damage is of the gist of the action; and, 
where the special damage relied on is loss of sale of the thing disparaged, it is indis- 
pensable to allege and show loss of sale to some particular person, and, in the absence of 
such allegation,the complaint is demurrable for failure to state a cause of action. — 
Wilson v. Dubois, Sup. Ct. Minn., N. W. Rep., Aug. 7, 1886. 


SUBROGATION. -- Of carrier to insurance obtained by owner of goods-—- Of insur - 


ance company under stipulation in bill of lading.—A stipulation in a bill of 


lading that the carrier shall have the benefit of any insurance on the goods is a valid 


one, and in such case, even though the loss be occasioned by the negligence of the car- 
rier, the insurance company cannot be subrogated to the rights of the shipper to recover 
damages for such negligence. If, as is well settled, a carrier may insure against loss, 
though occasioned by the negligence of his own employees, he may also lawfully stipu- 
late with the owner of goods to be allowed the benefit of insurance voluntarily obtained 
by the latter. Where goods were shipped under an oral agreement, with the under- 
standing that bills of lading should be subsequently issued, and afterward and after the 
effecting of insurance by the shipper, bills of lading were issued containing a provision 
giving to the carrier the benefit of any insurance on the goods, which bills were not 
objected to by the shipper, and were similar to bills previously issued to him on other 
shipments, the contract of carriage is to be treated as if made on the day of the oral 
agreement and the insurance company claiming to be subrogated to the rights of the 
shipper is bound by the conditions of the bill of lading.— Phenix Ins. Co. v. Erie & 
West. Transp. Co., Sup. Ct. U. S., Ins. L. J., Aug., 1886. 


— Payment by volunteer, generally not entitled to subrogation — Right of 


lender to administrator to subrogation when mortgage debt has been taken 
up.— Where a stranger—a mere volunteer, a mere intermeddler — pays the debt of 
another, he cannot be subrogated to the rights of the creditor, but where a debt is due 
against the estate of a deceased person, and such debt is secured by a mortgage on the 
real estate of such deceased person, and the administrator, whose duty it is to pay 
such debt, borrows the money therefor from a third person, with the agreement and 
understanding between them that such third person shall be reimbursed from the 
assets of the estate, and such third person shall be secured by a mortgage liea upon the 
previously mortgaged property of such estate, and for that purpose a mortgage on the 
previously mortgaged property is executed by the administrator to such third person, 
which mortgage is void because of a want of power in the administrator to execute the 
same; but in pursuance of such mortgage, and with the agreement and understanding 
between the administrator and the loaner of the money, the money is loaned and is paid 
to the original mortgagee; held, that such third person may then be subrogated to the 


rights of the original mortgagee. —Crippen v. Chappel, Sup. Ct. Kan., Pac. Rep., Aug. 
19, 1886. 


other. — Where a surety pays a judgment against his principal, and upon execution 
sale procured by himself, purchases the principal’s property at a comparatively nominal 
price, his co-surety may show, in bar of an action for contribution, that such property 
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SuRETY — Continued. 
at its fair value, was more than sufficient to satisfy such judgment. — Sanders v. Weel- 
burg, Sup. Ct. Ind., Alb. L. J., Aug. 7, 1886. 


TAXATION. —Construction of statutes as to exemption from taxation — Rail- 
road companies — Repeal by implication, when. — The charter of the R. & P. Rail- 
road Co. provides that “all machines, wagons, vehicles, and carriages purchased with 
the funds of the company, and all their works constructed under the authority of this 
act, and all profits which shall accrue from the same, shall be vested in the respective 
shareholders of the company forever, in proportion to their respective shares; and the 
same shall be deemed personal estate, and shall be exempt from any public charge or 
tax whatever.” Held, all the property and profits of the company, and also, the shares 
of stock of the respective shareholders, are exempt from taxation, both State, county, 
and municipal. The power of exemption, as well as the power of taxation, is an essen- 
tial element of sovereignty; it can only be surrendered by the clear expression of the 
legislative intention soto do. The exemption from taxation constitutes a contract 
which is protected by the Federal constitution, and cannot be repealed by the State, 
unless the right to do so was reserved in the charter or has been subsequently ac- 
quired. The State has not acquired the right to repeal, nor has it in fact repealed or 
attempted to repeal, by any ofthe legislative acts set out in the opinion, this company’s 
charter exemption from taxation. A special statute passed for a special purpose will 
not be deemed to be repealed by general legislation, except upon the clearest manifest- 
ation of the legislative intent to effect such repeal; the manifestation must be so clear 
as to be equivalent to an express direction. —Commoawealth v. Rich & Petersburg R. 
R., Sup. Ct. Va., Va. L. J., Aug., 1886. 


— Sale of tracts separately assessed as one tract — Effect of — Enjoining exe- 
cution of deed — Redemption, when denied.— Where two lots of land were 
assessed in 1880 for taxation separately, and at different valuations, and were advertised 
in the same manner, but were not offered separately at the tax sale, but instead thereof 
were improperly sold as one tract only, and subsequently the owner of the lots brings 
an action to enjoin the issuance of a tax deed on account of the irregular sale, held, that, 
before he is entitled to the injunction prayed for, he must pay or tender the full amount 
of taxes and charges, with interest thereon at the rate of 24 per cent perannum. Sec- 
tion 127, ch. 107, Comp. Laws, 1879. Held, further, that the owner of the lots so sold for 
taxes cannot redeem his lots, or enjoin the issuance of a tax deed on the tax sale, by 
tendering the taxes and charges with only 10 per cent interest thereon, even if he first 
calls the attention of the board of county commissioners of his county to the error or 
irregularity existing in the tax sale, and applies to the board for an order directing the 
county clerk not to convey the lots, if such application is refused by the board, and no 
order made concerning the return of the tax certificate, or the setting of the same 
aside. — Miller v. Madden, Sup. Ct. Kan., Pac. Rep., Aug. 19, 1886. 


— Redemption by one as agent without authority — Ratification presumed — 
Re-assignment to tax purchaser will not defeat redemption. — The agent to pay 
taxes in this case was a general real estate agent. He turned over his business to an- 
other, including that for the lands in question. At this time these lands had been sold 
for taxes. The agent and his successor both wrote to the owner for ratification. Pend- 
ing reply, the successor tendered redemption to the tax purchaser, and obtained an as- 
signment of the certificate to his own use. He then advertised that he would apply for 
a deed himself. Under threat of prosecution from the purchaser, he then re-assigned to 
the purchaser. Held, that the redemption was complete, a ratification must be pre- 
sumed, and such redemption could not be undone by re-assignment. — Houston v. Buer, 
Sup. Ct, Ill., N. E. Rep., July 30, 1886. 


—— When ordinance taxing sale by agent of products of another State within 
city limits is valid. —An ordinance of the city of Portland requires every person 
who goes from place to place therein, soliciting the purchase of goods without refer- 
ence to the place of their product or manufacture, or offering to sell or deliver the f 
same by sample or otherwise, to take out a license, and pay therefor $25 per quarter, or ; 
so much a day for alesstime. Held, that, on its face, the ordinance did not discrimin- 
ate against the products of any State, and therefore, it was not a regulation of com- 
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‘TAXATION — Continued. 
merce, but only a tax; and its character in this respect is not affected by the fact that 
in some or many instances the revenue derived from the tax may be paid largely or wholly 
by the products of other States, because the same are not produced in Portland, or the 
producer therein, having less need for the services of a solicitor or agent may not em- 
ploy one. — Ex parte Hanson, U. S. Cir. Ct. D. Ore., Fed. Rep., Aug. 17, 1886. 


TELEPHONE COMPANY. — See COMMON CARRIER. 


TRUSTS AND TRUSTEES.—Contract of fiduciary for bonus to himself— Public 
policy. — Defendant, an executor, let to plaintiff out of the funds of the estate, $16,000, 
and took plaintiff’s note for that amount. Plaintiff actually received only $15,000, de- 
fendant by agreement retaining the other $1,000 as a bonus to himself for making the 
loan. Defendant afterwards became the owner of the nvte in his own right, and in this 
suit sought to enforce it forthe full amount. Held, that plaintiff was entitled to a de- 
duction for the $1,000.— Landis v. Saxton, Sup. Ct. Mo., Alb. L. J., July 24, 1886. 


— Purchase by, of trust property — When voidable — Election of beneficiary. — 
The general rule is that the purchase by a trustee, directly or indirectly, of any part ofa 
trust estate, which he is empowered to sell as trustee, whether at public auction or pri- 
vate sale, is voidable at the election of the beneficiaries of the trust; and this rule will be 
enforced without regard to the question of good faith or adequacy of price, and whether 
the trustee has, or has not a personal interest in the same property. But where a 
trustee has an interest to protect by bidding ata sale of the trust property, and he makes 
special application to the court for permission to bid, which, upon the hearing of all 
the parties interested, is granted by the court, then he can make a purchase which is 
valid and binding upon all the parties interested, and under which he can obtain a per- 
fect title. — Scholle v. Scholle, Ct. App. N. Y., Cent. L. J., Aug. 20, 1886. 


WAREHOUSEMAN.— False representations as to security of building. — Where a 
warehouseman, in a circular soliciting patrons, states that the exterior of his building 
is “ fire-proof,’’ and that “ no expense has been spared in supplying protection against 
the spread of fire,” etc., and part of the portion described as fire-proof is of wood, itisa 
false statement, if made by him with knowledge of the component parts of his building 
and with intent to deceive, and he will be liable to one who was induced by the state- 
ment to deliver property to be stored in the building, and thereby incurred loss.— 
Hickey v. Morrell, Ct. App. N. Y., Alb. L. J., July 24, 1886. 


WILLS.— Precatory words succeeding absolute devise — Effect of.—Testator de- 
vised all his property to his wife, her heirs and assigns, and in a subsequent part of his 
will he stated, “‘ My further request is that at the death of my wife that she will so 
divide what she may have among our daughter’s children, share and share alike.” 
Held, that the wife took a fee, and that the subsequent provisions did not affect it. 
Expressions of a desire or a wish of the testator as to a specific disposition of his 
property, standing by themselves alone, may constitute a valid devise or bequest 
thereof. The rule is different when such expressions are used after an absolute dispo- 
sition of the property has been made. After an unqualified devise by the testator of his 

. property, no precatory words to his devisee can defeat the estate previously granted. — 
Hopkins v. Glunt, Sup, Ct. Pa., Leg. Int., July 23, 1886. 


——Construction — Life estate— Power of appointment by will.— W. M. died, leav- 
ing a will disposing of his property as follows: “I give and bequeath all my property, 
both real and personal, that I die possessed of, both in the State of New Jersey and the 
city of New York (after my funeral expenses and debts shall be paid), to my wife, 
Elizabeth Richards, to use or dispose of in any manner that she may think proper 
during her life time, and at her death may by will dispose of the same between my 
children and grandchildren as she may think proper.” The wife, E. R., directed by will 
that her executors should sell all her estate, both real and personal, within one year 
from the date of her decease, and charged the estate with the payment of her debts and 
alegacy, and divided the remainder into six equal shares: three shares to her daughters 
or to their respective d dants; and the other three shares to her grandchildren or 
their respective descendants. Held, that the gift by the husband is for life merely, with 
a power of appointment by will, and an estate for life only passes; that the wife was 
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not at liberty to exclude any of the children or grandchildren, but was bound to give 
each child and each graadchild a portion, and that the executors of the wife have no 
power to sell. — Wright v. Wright, Ct. Chan. N. J., At. Rep., July 21, 1886. 


— Legacy, when entitled to preference.— A legacy which is for a consideration is 


entitled to a preference over other legacies which are mere bounties. — Harper’s App., 
Sup. Ct. Pa., Leg. Int., Aug. 6, 1886. 


— Deficient estate— Annuitants and legatees — Priority. — As between annuitants 


and legatees, the estate of the testator being deficient, there is no priority. — Emery v. 
Batchelder, Sup. Jud. Ct. Me., Rep., July 28, 1886. 


— Trust for testator’s destitute children and descendants, when invalid.—A 


bequest to trustees, their heirs and assigns forever, in trust, “to appropriate such part of 
the principal and interest as they may deem best for the aid and support of those of my 
(the testator’s) children, and their descendants, who may be destitute, and in the opinion 
of the trustees need such aid,” will not admit of being construed as a gift to the testator’s 
children and their descendants who might be living at the time of the testator’s decease, 
or that of the last of his children. Such a bequest is not a public charity, and being too 
remote, as tending to create a perpetuity, is to be deemed invalid and without effect. — 
Kent v. Dunham, Sup. Jud. Ct. Mass., Alb. L. J., Aug. 21, 1886; N. E. Rep., July 30, 1886, 


— Construction of— Legatee — Executor — Liability of — Devise — Revocation.— 


Under the following clause in a will: ‘‘ Having $2,000 out at interest at seven per cent, 
it is my will that the said sum shall be kept invested by my executor till my grand- 
daughter, E. M. J., shail arrive at the age of twenty-five years, when I[ direct that the 
said sum of $2,000 shall be equally divided between her and my husbaud. * * * Inthe 
event of my husband’s death before my granddaughter arrives at the age of twenty-five 
years, his share of said $1,000 to go to his legal representatives, or such person or per- 
sons, in such share or shares, as he may by will direct.” Held, that the gift of the 
$2,000 was a general legacy, the testatrix’s reference to its being “‘ invested” in a par- 
ticular way not being an important part of the description, and the $2,000 being only a 
part of her whole investment, which was $2,400; and that testatrix’s husband having 
died before her, intestate, and the $2,400 having all been paid in to testatrix during her 
lifetime, his share thereof ($1,000) went to his legal representatives. Under a devise of 
a house and lot, subject to a mortgage of $6,000 thereon; held, that the devisee was 
entitled to the benefit of a payment of $1,000 made by the testatrix on account of the 
principal, after she had executed her will.— Longstroth v. Golding’s Exr., Ct. Chan. 
N. J., Cent. L. J., Aug. 20, 1886, 


— Bequest — Vested estate— Condition subsequent— Effect of —Estate of tes- 
tator governed as to personalty or realty, by will. —A bequest will vest in one 
who has the whole interest, subject to divesture by a condition subsequent. Where a 
bequest falls into the residue of the estate by reason of the failure of a condition subse- 
quent, and the non-exercise of a power of appointment, the personal representatives of 
the residuary legatees will take the fund, though the life tenant shonld survive thems 
The estate of the testator will be treated asrealty or personalty, as he determines it by 
his will, though it may have been converted in whole or in part.— Vandenwalker v. 
Rollins, Sup. Ct. N. H., Rep., Sept. 1, 1886. 


— Construction as to contingent estates — Same not favored.— No estate will be 
held contingent unless very decided terms of contingency are used in the will, or it is 
necessary to hold the same contingent, in order to carry out the other provisions or 
implications of the will. A. devised real and personal property to trustees to hold in 
trust for P., with a direction to apply, from time to time, such portion, or if necessary the 
whole of the income to the support of P., and upon the latter’s arrival at the age of 
eighteen, or in case of her marriage before that age, then to pay over to her the whole 
estate, or such portion thereof as in their judgment should seem most for her benefit 
and advantage, leaving this matter to the best judgment and discretion of the trustees. 
P. arrived at the age of eighteen, but the trustees in the exercise of their discretion 
withheld the payment of the principal. Upon P.’s death, held, that P. took a vested es- 
tate which passed to her devisees. — Weatherhead v. Stoddard, Sup. Ct. Vt., Am. L. 
Reg., Aug., 1886. 
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—— Charities and charitable uses — Charitable bequest —Validity.— A will giving 
a certain sum of money to build, ina certain place, a Presbyterian Church, to be held 


by a certain corporation, is valid. —Orisp v. Crisp, Ct. App. Md., At: Rep., Aug. 25, 
1836. 
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—— Unsoundness of mind from disease — When it will not render will invalid.— 

Unsoundness of mind arising from disease is not necessarily destructive of the testa- 
tor’s capacity to dispose of his property. He may have been of unsound mind, and yet 
of sound disposing mind. An instruction which directs the jury that if they believe 
that, at the execution of the instrument in question, he was so diseased mentally as 
not to be of sound mind, they must find for the contestant, is inaccurate, and, in a case 
where the evidence is conflicting, ground for reversal. — Freeman v. Easley, Sup. Ct. 
Ill., N. E. Rep., July 30, 1886. 


——General power of disposal to devisee accompanying a life-estate — Extrinsic 


evidence will be given effect to— When.— Where a power of disposal accompanies 
a bequest or devisee of a life-estate, the power of disposal is only co-extensive with the 
estate which the devisee takes under the will, and means such disposal as a tenant for 
life could make, unless there are other words clearly indicating that a larger power was 
intended. Where the life-tenant is given a power of disposition for a certain purpose, 
which it would be impossible to accomplish by a sale of the life estate, and which 


can be accomplished only by a disposal of the fee, the power must be held to be that . 


which is necessary for the accomplishment of the purpose. And where the life-estate 
is, in the main, in unimproved and unproductive realty, and the purpose is the support 
of the family, the power will be held to allow an absolute disposition. In interpreting 
such a power the court will look at the circumstances under which the devisor makes 
the will, — as the state of his property, of his family, and the like; and the admission of 
such evidence is not a violation of the rule forbidding the variation of the will by parol 
evidence. — Kauffman v. Breckenridge, Sup. Ct. Ill., N. E. Rep., July 30, 1888. 


—— Testator’s capacity, how tested — Contesting probate. — Where the probate ofa 


will is contested on the ground of the testator’s indanity, there is but a single issue, 
mental capacity and the true inquiry is as to the testator’s mental condition at the pre- 
cise time when he executed the instrument sought to be probated. The instrument 
sought to be probated is admissible in evidence as part of the res geste, and its precise 
character may be considered by the jury, in connection with the other testimony. — 
Vance v. Upson, Exr., Sup. Ct. Texas, S. W. Rep., Aug. 23, 1886. 
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